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(3)  Defenses  Based  on  Product  Age 
(a)   Statutes  of  Limitations 


STATUTES  OF  LIMITATIONS 
I. 
Introduction 

Strict  liability  and  the  elimination  of  privity  require- 
ments have  had  the  effect  of  enlarging  the  scope  of  a  manufac- 
turer's or  supplier's  potential  liability  in  product  cases. 
The  difficulties  involved  in  proving  a  specific  negligent  act 
which  occurred  at  a  distant  point  in  time  may  have  defeated 
or  deterred  a  large  number  of  actions  in  the  past.   However, 
today  such  problems  no  longer  exist.   Moreover,  since  respon- 
sibility for  injury  from  a  defective  product  is  not  cut  off 
when  the  product  changes  hands,  a  manufacturer  may  be  held 
strictly  liable  for  injuries  resulting  from  its  product's  use, 
in  a  variety  of  circumstances,  and  during  the  product's  entire 
existence. 

Because  strict  liability  actions  are  usually  .considered 
to  be  grounded  in  tort,  the  statute  of  limitations  for  such 
action  does  not  begin  to  run  until  an  injury  has  occurred. 

While  there  have  been  exceptions,   this  is  the  traditional 

2 

rule  in  tort  cases.    The  statute  does  not  begin  to  run  in 

a  negligence  action,  for  example,  until  some  damage  has  oc- 

3 
curred.    Where  the  plaintiff  has  failed  to  discover  an  in- 
jury, or  where  he  knows  that  he  has  been  injured  but  cannot 
discover  the  source  of  the  injury  before  the  statute  has  run, 
the  traditional  rule  has  been  subject  to  modification.   In 


response  to  this  problem,  a  number  of  jurisdictions  have  re- 
cently adopted  the  rule  that  the  statute  of  limitations  will 
no  longer  be  considered  as  having  run  until  the  plaintiff 
has,  in  fact,  discovered  that  he  has  suffered  injury,  or  by 

the  exercise  of  reasonable  care  should  have  discovered  this 

4 
fact.    Thus,  because  statutes  of  limitations  in  actions  for 

negligence  or  strict  liability  are  construed  to  run  from  the 

time  of  the  injury,  the  duration  of  a  manufacturer's  or  sup- 

5 
plier's  potential  liability  is  often  unlimited.    This  is  true 

in  products  cases  regardless  of  whether  the  action  is  based 
on  negligence  or  on  strict  liability. 

Liability  for  defective  products  need  not  rest  on  a 
tort  theory,  however,  and  some  jurisdictions  have  viewed  a 
warranty  theory  as  the  more  appropriate  vehicle  for  imposing 
liability  for  defective  products.   Since  warranty  is  a  con- 
tractual theory,  the  statute  of  limitations  is  computed  from 
the  time  of  the  sale  of  a  product.   The  fixing  of  a  definite 
date  for  the  running  of  the  statute  to  begin  allows  a  known 
limit  to  be  put  on  the  duration  of  a  manufacturer's  liability. 
Section  2-725  of  the  Uniform  Commercial  Code  provides  that  an 
action  for  breach  of  a  contract  must  be  commenced  within  four 
years  of  tender  of  delivery  of  a  product. 


II. 

Assessment 

Applying  the  statute  of  limitations  so  as  to  run  from 
a  specified  date  would  undoubtedly  relieve  the  apprehensions 
of  manufacturers  with  regard  to  the  duration  of  potential  lia- 
bility.  Suggested  limitation  periods  have  ranged  from  four  to 
twelve  years.   If  this  approach  were  to  be  adopted,  certain 
tenuous  claims ,  such  as  those  resulting  from  long  periods  of 
improper  maintenance  and  use  rather  than  from  the  defective 
condition  of  the  product  when  sold,  would  be  eliminated. 
However ,  where  the  evidence  indicates  that  improper  maintenance 

was  the  cause  of  the  injury,  courts  have  generally  refused 

7 
to  impose  liability  upon  manufacturers.    Moreover,  such  reason- 
ing is  applicable  only  to  durable  industrial  products,  since 
consumer  goods  generally  have  a  lifetime  which  is  adequately 
covered  by  the  present  law. 

Statistics  indicate  that  50%  of  the  products  claims 
against  members  of  the  National  Machine  Tool  Builders1 
Association,  for  example,  involve  machines  that  are  at  least 

o 

20  years  old.    Similarly,  a  spokesman  for  the  National  Tool, 
Die  and  Precision  Machining  Association  has  stated  that 

products  claims  based  on  capital  equipment  "typically  involve 

9 
products  manufactured  15-30  years  previously."    The  Research 

Group's  own  statistical  study  of  655  reported  cases  in  eight 

sample  states  indicates  that  in  cases  where  the  product  alleged 


to  be  defective  is  categorized  as  machinery,  nearly  one-third  of 
the  cases  involve  machines  more  than  10  years  old,  while  less 
than  10%  of  the  cases  involve  machines  more  than  2  0  years  old. 

Limiting  the  duration  of  time  for  which  a  manufacturer 
could  be  liable  for  its  products  would  undoubtedly  reduce  the 
number  of  claims,  eliminate  much  of  the  current  uncertainty, 
and,  at  least  theoretically,  enable  manufacturers  accurately  to 
price  their  product.   However,  such  results  could  also  be 
accomplished  through  the  use  of  the  "useful  life"  approach, 
which  may  be  a  more  equitable  way  of  limiting  claims  by 
injured  persons. 

Modification  of  the  statute  of  limitations  at  the 
federal  level  has  been  designated  as  one  of  the  three  most 
desirable  remedies  by  manufacturing  groups.     The  Insurance 
Contractor  has  stated  that  a  statute  of  limitations  defense 
based  on  the  time  of  sale  "is  the  one  tort  reform  most  often 
singled  out  in  our  interviews  as  having  the  greatest  potential 

to  improve  the  insurance  market  within  a  short  time  (1  to  2  years) 

12 
after  enactment."     The  Insurance  Contractor  also  stated 

that  one  underwriter  feels  that  although  a  federal  level 

statute  might  not  lead  to  a  reduction  in  rates,  it  would  at 

13 
least  improve  the  availability  situation.     It  must  also  be 

remembered,  however,  that  a  statute  of  limitations  is  con- 
sidered a  procedural  matter,  so  that  state  law  might  not  be 
affected  by  a  federal  statute. 


The  most  serious  problem  with  alteration  of  statutes  of 
limitations  is  that  certain  claims  which  are  indisputably 

meritorious  would  be  barred  before  the  injury  occurred  or 

14 
even  before  the  user  purchased  the  product.     In  such  instances, 

serious  injustices  could  result,  particularly  where  the  injury 

is  not  covered  by  workers'  compensation  and  where  the  individual 

victim  is  unable  to  bear  the  loss. 

It  must  also  be  realized  that  even  under  the  present 

law,  proving  a  defect  at  the  time  of  manufacture  is  difficult 

15 
where  the  injury  occurred  many  years  later.     Accordingly, 

radical  changes  in  the  nature  of  statutes  of  limitations 
cannot  be  recommended.   The  proposal  of  setting  a  definite 
time  limit  might  be  limited  to  the  area  of  durable  industrial 
products,  where  it  is  of  primary  importance.   Even  in  these 
cases,  however,  the  harshness  of  such  a  remedy  should  be  di- 
luted by  institution  of  a  judiciously  long  period  during 
which  suit  would  be  allowed. 

III. 
Models 

The  first  objective  which  justifies  placing  a  time 
limitation  on  the  bringing  of  an  action  concerns  the  availa- 
bility and  reliability  of  proof.   To  successfully  maintain  a 
products  action,  the  plaintiff  must  show  that  the  product  was 


in  a  defective  condition  when  it  left  the  hands  of  the  manu- 
facturer.  Obviously,  as  the  date  on  which  a  product  left  the 
manufacturer's  hands  recedes,  the  evidence  necessary  to  prove 
the  required  elements  of  the  plaintiff's  case  becomes  less 
available  and  less  reliable.   Witnesses  will  die  or  move  away, 
and  the  memories  of  those  who  remain  will  fade.   To  this 
extent,  then,  claims  made  at  a  point  in  time  relatively  dis- 
tant from  when  the  product  was  still  in  the  manufacturer's 
possession  are  potentially  less  worthy  than  those  which  are 
made  at  a  closer  point  in  time.   The  unavailability  of  evidence 
with  respect  to  the  elements  of  a  manufacturer's  liability 
after  a  product  has  been  in  use  for  a  long  period  of  time  may 
also,  of  course,  operate  unfairly  against  a  manufacturer  by 
depriving  him  of  the  means  by  which  to  defend  his  product. 

The  second  goal  which  traditionally  underlies  statutes 
of  limitations  is  related  to  the  concept  of  repose.   There  should 
be  a  fixed  point  in  time  beyond  which  a  defendant  will  no 
longer  be  subject  to  protracted  liability.   In  personal  injury 
actions,  such  statutes  do  not  generally  fix  a  point  in  time, 
other  than  the  date  of  the  plaintiff's  injury,  from  which  to 
calculate  the  running  of  the  statute.   When  the  running  of  a 
statute  is  calculated  from  some   predetermined  point,  it  is 
a  substantive  definition  of  the  plaintiff's  rights,  rather 
than  a  procedural  limitation  on  the  remedy  used  to  enforce 
them. 


An  obvious  model  on  which  to  base  a  limitation  statute 
with  a  fixed  point  of  reference,  for  the  purpose  of  computing  when 
the  period  begins  to  run,  is  the  four-year  provision  included  in 
Article  II  of  the  Uniform  Commercial  Code.   However,  most 
jurisdictions  have  not  favored  this  approach   and  have  pre- 
ferred to  categorize  products  cases  as  tort  actions  rather 
than  as  warranty  actions.   Undoubtedly,  the  underlying  objec- 
tion of  the  courts  is  to  the  prospect  that  the  statute  will 
have  run  on  a  particular  product  before  the  plaintiff's 
injury  has  occurred.   In  addition,  the  four-year  period  of- 
fered by  the  Code  may  be  regarded  as  too  short. 

Another  model  for  a  statute  of  limitations  fixing  the 
duration  of  a  manufacturer's  liability  is  an  Oregon  statute 
which  provides: 

In  no  event  shall  any  action  for  negli- 
gent injury  to  person  or  property  of 
another  be  commenced  more  than  10 
years  from  the  date  of  the  act  or 

1    ■     X  r   16 

omission  complained  of. 

With  respect  to  a  products  action,  the  Oregon  court  has  in- 
terpreted the  phrase  "act  or  omission  complained  of"  as  re- 
ferring to  either  the  negligent  manufacture  of  the  article 
or  the  defendant's  sale  of  the  article.   Thus,  a  fixed  point 
from  which  the  statute  may  commence  running  has  been  established. 
The  Oregon  court  has  also  interpreted  the  statute  to  apply  to 


personal  injury  actions  couched  in  strict  liability,  as  well 

17 
as  those  actions  based  on  negligence. 

Connecticut  has  also  recently  enacted  a  statute  re- 
lating to  products  liability  actions.   Actions  brought  "eight 

years  from  the  date  of  sale,  lease  or  bailment  of  [a]  product" 

18 
are  precluded.     Several  other  jurisdictions  are  now  con- 
sidering enac;   nt  of  legislation  with  an  effect  similar  to 

19 
that  of  the  Connecticut  statute. 

The  proposed  statutes  of  repose  in  the  products  lia- 
bility area  are  analagous  to  similar  legislation  which  limits 
the  liability  of  architects  and  contractors.   An  example  of 
a  typical   repose  statute  for  architects  and  builders  would 
provide : 

No  person  shall  have  a  cause  of  action 
against  any  person  performing  or  fur- 
nishing the  design,  planning,  super- 
vision, observation  of  construction, 
or  the  construction  of  an  improvement 
to  real  property  for  recovery  of  dam- 
ages .  .  .  after  X  years  have  elapsed  from 
the  time  of  the  initial  occupancy  after 
completion  of  construction  of  such  im- 
provement  to  real  property. 

This  legislation  was  enacted  in  response  to  judicial  abrogation 
of  the  privity  doctrine  which  had  insulated  architects  and 
builders  from  liability  to  third  parties.   As  a  result  of  the 
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elimination  of  the  privity  rule  during  the  1960 's,  the  potential 
liability  of  these  parties  was  greatly  extended.   At  least 
31  jurisdictions  have  now  enacted  statutes  of  repose,  limiting 
the  liability  of  those  involved  in  designing  and  constructing 
real  estate. 

Courts  in  at  least  11  states  have  enforced  the  limita- 

22 
tion  statutes  which  apply  to  architects  and  builders.     On 

the  other  hand,  five  jurisdictions  have  overturned  such 

23 
statutes  as  being  unconstitutional. 

The  most  prevalent  ground  for  a  successful  challenge 
to  such  statutes  has  been  the  violation  of  the  equal  protec- 
tion clause  or  the  prohibition  of  special  class  legislation. 
Some  courts  have  felt  that  no  rational  distinction  can  be 
drawn  between  architects  and  builders,  who  are  immunized  from 

liability  by  the  repose  statutes,  and  owners  of  the  property, 

24 
whose  liability  is  not  affected.     However,  other  courts 

25 
have  rejected  this  reasoning.     The  equal  protection  clause 

would  appear  to  have  no  bearing  on  repose  statutes  in  the 

products  liability  area,  however,  unless  the  legislature  were 

to  limit  the  application  of  the  statute  to  certain  classes 

of  defendants.   For  example,  a  legislature  might  undertake 

to  limit  the  duration  of  liability  only  with  respect  to  the 

manufacturers  of  capital  goods.   Contrary  to  the  position  of 

those  courts  which  hold  that  the  repose  statutes  for  architects 
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and  builders  are  based  on  irrational  classifications,  a 
legislature  would  seem  entitled  to  make  such  a  judgment. 

It  does  not  appear  that  any  court  has  held  the  limita- 
tion of  action  statutes  for  architects  and  builders  to  be  in 

violation  of  due  process  clauses  of  the  federal  or  state 

2  fi 

constitutions.     Several  courts,  in  fact,  have  held  directly 

to  the  contrary.   For  example,  a  Pennsylvania  court,  in 
rejecting  a  due  process  argument,  observed  that  while  it  is 

impermissible  to  abolish  a  remedy  to  enforce  a  right  which 

27 
has  vested,  the  right  itself  may  be  abolished.     The  charac- 
teristic of  limitation  statutes  which  fix  a  definite  time  for 
running  as  affecting  a  substantive  right  has  been  noted.   For 

this  reason,  courts  have  classified  such  legislation  as  unique 

28 

among  limitation  of  actions  statutes. 

The  United  States  Supreme  Court,  in  the  case  of  Silver 

29 
v.  Silver,    although  it  did  not  specifically  address  the 

due  process  issue,  recognized  that  legislatures  possess  the 
power  to  modify  or  abolish  common  law  rights  of  action.   Simi- 
larly, abrogations  of  common  law  rights  to  recover  for  personal 

injury  have  been  upheld  in  connection  with  workers'  compensa- 

30  31 

tion  statutes    and  no- fault  automobile  insurance  legislation. 

There  thus  seems  to  be  no  reason  why  a  redefinition  of  a 

plaintiff's  right  to  recover  for  a  product-related  injury  may 

not  be  constitutionally  accomplished.   When  faced  with  this 
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question,  in  fact,  the  Supreme  Court  of  Oregon  upheld  the 
application  of  that  state's  statute  to  a  product-related 
injury: 

A  cause  of  .action  may  be  constitutionally 
abolished  or  limited  so  long  as  it  is 
not  done  arbitrarily  and  there  is  a 
legitimate,  countervailing  public  in- 
terest or  policy  which  arguably  is 
served  by  such  action.   There  are 
legitimate  public  policies  which  are 
served  by  the  enactment  of  a  statute 

of  ultimate  repose,  which  policies 

32 
have  heretofore  been  identified. 

It  has  been  observed,  however,  that  a  possible  due  pro- 
cess problem  may  occur  in  those  jurisdictions  which  do  not  allow 

a  grace  period  to  bring  action  for  an  injury  which  occurs  near 

33 

the  end  of  a  statutory  period.     It  seems  best,  therefdre,  to 

include  a  provision  in  any  statute  of  limitations  modification 
that  is  promulgated  to  ensure  that  once  an  injury  has  occurred, 
the  normal  statute  of  limitations  for  personal  injuries  is  to 
be  applied. 

The  limitation  of  action  statutes  for  architects  and 
builders  have  been  successfully  attacked  on  the  basis  of  con- 
stitutional provisions  unique  to  the  jurisdictions  in  which  they 
were  enacted.   The  Supreme  Court  of  Kentucky,  for  example, 
held  such  a  statute  to  be  in  violation  of  a  state  constitutional 
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provision  forbidding  the  legislature  to  abolish  causes  of  ac- 

34 
tion  for  personal  injury  caused  by  negligence.     It  is  quite 

probable ,    then,  that   in  a  jurisdiction  such  as  Kentucky,  a 

repose  statute  in  the  products  liability  area  is  not  a  feasible 

remedy.   In  Alabama  the  court  has  held  such  a  statute  to  be 

in  violation  of  a  state  constitutional  provision  prohibiting 

35 
legislation  from  dealing  with  more  than  one  subject  matter. 

In  a  subsequent  decision,  moreover,  the  same  court  invalidated 
the  remainder  of  the  statute  on  the  ground  of  vagueness. 

While  allowing  the  statute  of  limitations  for  product- 
connected  injuries  to  run  from  the  time  the  product  was  sold 
appears  to  be  free  from  major  constitutional  obstacles,  it  is 
possible  that  other  difficulties  could  result.   Apart  from  the 
fact  that,  certain  claims  would  be  barred  before  injuries  were 

incurred,  it  has  been  noted  that  potential  conflicts  with 

37 

principles  of  indemnity  could  develop.     Another  serious  prob- 
lem could  arise  in  respect  to  when  the  defect  in  the  product 
should  have  been  discovered.   To  set  an  unyielding  time  limit 
in  all  products  cases  could  lead  to  harsh  results  indeed  in 
drug  cases,  where  the  side  effects  of  particular  drugs  are 

sometimes  not  manifested  until  the  patient  has  used  the  drug  for 

3  8 
many  years. 

Consequently,  if  the  mechanisms  of  statutes  of  limitations 

are  to  be  changed  from  a  time~of-injury  to  a  time_of-sale  basis, 
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it  may  be  that  the  best  approach  would  be  to  make  the  statute 
applicable  to  only  certain  types  of  products.   Actionable  in- 
juries from  consumer  goods  are  rare  after  ten  years  have  elapsed 
from  the  time  of  sale.   On  the  other  hand,  capital  goods,  which 
frequently  last  a  long  time,  seem  more  susceptible  to  such 
claims.   Thus,  consideration  should  be  given  to  allowing  the 
bar  to  affect  only  durable  industrial  goods,  or  to  the  assign- 
ment of  different  lengths  of  times  to  different  categories  of 
products.   Another  approach  which  has  been  suggested  would  be 
to  allow  the  statute  to  run  from  the  date  of  sale  only  if  the 
product  had  been  used  without  problems  for  the  intervening 
period. 
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NOTES 


1.  Tennessee,  for  example,  had  traditionally  followed  the  rule  that  a  cause  of  action 
accrued,  and  the  statute  of  limitations  began  to  run,  at  the  time  of  the  tortious 
act  or  omission.   In  a  products  liability  case,  the  tortious  act  has  been  construed 
to  be  the  sale  of  the  product.   Jackson  v.  General  Motors  Corp.,  223  Tenn .  12,  441 
S.W.2d  482  (1969).   In  that  case,  where  the  failure  of  a  handbrake  on  an  automobile 
occurred  over  two  years  after  its  purchase,  the  plaintiff  was  barred  from  recovery. 
Results  such  as  this  were  changed  by  the  legislature,  which  amended  the  statute  of 
limitations  to  indicate  that,  insofar  as  products  liability  cases  are  concerned, 
the  cause  of  action  accrues  on  the  date  of  the  personal  injury.   See  Tenn .  Code 
Ann .  §  28-304.   After  initially  refusing  to  make  the  statute  retroactive,  the  Su- 
preme Court  of  Tennessee  eventually  reached  the  conclusion  that  all  tort  actions 
accrue  on  the  date  of  the  injury  in  McCroskey  v.  Bryant  Air  Conditioning  Co.  ,  524 
S.W.2d  487  (Tenn.  1975).   See  generally  Rote,  42  Tenn.  L.  Rev.  593  (1975). 

2.  W.  Prosser,  Handbook  of  the  Law  of  Torts  144  (4th  ed .  1971) . 

3.  Id. 

4.  Id. 

5.  See,  e.g. ,  Rosenau  v.  City  of  New  Brunswick,  51  N.J.  130,  238  A. 2d  169  (1968)  (an 
action  for  property  damage  caused  by  the  failure  of  a  water  meter  could  be  main- 
tained even  though  the  meter  had  been  sold  22  years  before  the  damage  had  occurred). 

6.  This  approach  to  the  statute  of  limitations  problem  posed  by  defective  products 
was  applied  by  the  New  York  Court  of  Appeals  in  Mendel  v.  Pittsburgh  Plate  Glass 
Co. ,   25   N.Y.2d  340,  253  N.E.2d  207  (1969).   There,  the  fact  that  the  plaintiff's 
injuries  occurred  more  than  four  years  after  the  installation  of  glass  doors  by 
the  defendant  was  held  to  bar  her  action  for  recovery. 

Although  the  New  York  court  applied  the  contractual  statute  of  limitations  in 
Mendel,  it  was  cognizant  of  criticism  of  the  fact  that  a  plaintiff  could  be  barred 
from  recovery  before  his  cause  of  action  ever  arose.   As  a  result  of  such  criticism, 
Mendel  was  recently  overruled  in  victorson  v.  Bock  Laundry  Machine  Co. ,  37  N.Y.2d 
395,  335  N.E.2d  275  (1975),  where  the  court  finally  decided  that  strict  products 
liability  was  properly  characterized  as  an  action  in  tort.   This  is  undoubtedly 
the  favored  approach  in  most  jurisdictions. 

7.  See,  e.g. ,  Kaczmarek  v.  Mesta  Machine  Co. ,  463  F.2d  675  (3d  Cir.  1972)  (applying 
Pennsylvania  law);  Ulrich  y.  Kasco  Abrasives  Co.,  532  S.W.2d  197  (Ky.  1976); 
Kuisis  v.  Baldwin-Lima-Hamilton  Corp.,  457  Pa.  321,  319  A. 2d  914  (1974). 

8.  See  Wall  Street  Journal  1  (June  2,  1976). 

9.  Statement  of  Anton  Effgen,  Jr.,  for  the  National  Tool,  Die  and  Precision  Marketing 
Association,  before  the  Senate  Small  Business  Committee,  September  10,  1976,  at  11. 

L0.   For  a  fuller  discussion  of  this  matter,  see  Vol.  II  statistical  analysis  of  case 
data. 


11.  See  Minutes  of  the  Sixteenth  Meeting,  Working  Task  Force  on  Products  Liability, 
November  9,  197  6,  at  2. 

12.  Insurance  Study;  ITFPL-77/03,  at  4-92 

13.  Id.  at  4-92 

14.  "[lit  is  all  but  unthinkable  that  a  person  should  be  time-barred  from  prosecuting  a 
cause  of  action  before  he  ever  had  one,"  Victorson  v.  Bock  Laundry  Machine  Co.,  supra 
note  6,  373  N.Y.S.2d  at  43,  quoting  Mendel  y.  Pittsburgh  Plate  Glass  Co.,  supra  note 
6,  253  N.E.  at  211  (Breitel,  J.,  dissenting) . 

15.  Balido  v.  Improved  Machinery,  Inc.,  29  Cal.  App.  3d  633,  105  Cal.  Rptr.  890  (1973). 

16.  Ore.  Rev.  Stat.  §  12.115(1). 

17.  Johnson  v.  Star  Machinery  Co.,  530  P. 2d  53  (Ore.  1974).   Consequently,  a  strict 
liability  claim  lodged  against  the  manufacturer  of  an  allegedly  defective  sander 
which  was  purchased  in  1959  was  barred  by  the  statute  where  the  injury  did  not  occur 
until  1970.   Id. 
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18.  Conn.  P.L.  76-293  (enacted  June  4,  1976). 

19.  See  Mass.  H.B.  4919,  which  provides: 


All  actions  under  this  section  shall  be  commenced 
within  three  years  next  after  the  date  the  injury 
and  damage  occurs,  except  that  no  action  for  breach 
of  warranty  hereunder  shall  be  brought  more  than 
ten  years  next  after  the  tender  of  the  goods  to  the 
original  purchaser  thereof.   A  merchant  shall  not 
be  deemed  an  original  purchaser  under  the  provisions 
of  the  preceding  sentence,  unless  the  goods  are  used 
by  him  primarily  for  his  own  personal,  family  or 
household  purposes. 

Similarly,  Mich.  H.  6422  provides  in  §  5806: 

A  person  may  not  bring  or  maintain  an  action 
charging  negligence  on  the  part  of  a  manufac- 
turer for  injury  resulting  from  the  use  of  a 
product  of  that  manufacturer,  if  the  injury  oc- 
curred more  than  10  years  after  the  manufacture 
of  that  product  and  no  other  injury  had  occurred 
in  the  use  of  that  product  in  the  10-year  period 
following  its  manufacture. 

In  contrast,  a  proposed  Kansas  bill  S.852  provides: 

In  any  civil  action  against  a  manufacturer  or 
seller  of  any  product  brought  for  the  recovery 
of  damages  for  personal  injury,  death  or  property 
damage  sustained  by  reason  of  a  defect  in  such 
product,  such  action  shall  be  commenced  within 
two  (2)  years  from  the  time  the  defect  first 
causes  substantial  injury,  unless  the  fact  of 
injury  is  not  reasonably  ascertainable  when 
first  sustained,  then  the  action  must  be  com- 
menced within  two  (2)  years  form  tne  time  the 
fact  of  injury  becomes  reasonably  ascertain- 
able to  the  injured  party. 

20-   See  Comment,  "Limitation  of  Action  Statutes  for  Architects  and  Builders — Blueprints 
for  Non-Action,"  18  Cath.  U.  L.  Rev.  361  (1968). 

21.  Id. 

22.  Smith  v.  Allen-Bradley  Co.,  371  F.  Supp.  698  (W.D.  Va .  1974)  ;  Grissom  v.  North 
American  Aviation  Co. ,  326  F.  Supp.  465  (M.D.  Fla.  1971);  Carter  v.  Hartenstein, 
248  Ark.  1172,  455  S.W.2d  918  (1970);  Carr  v.  Mississippi  Valley  Electric  Co., 
285  So.  2d  301  (La.  App .  1973);  Reeves  v.  Ille  Electric  Co.,  551  P. 2d  647  (Mont. 
1976);  Nevada  Lakeshore  Co.,  Inc.  v.  Diamond  Electric,  Inc.,  89  Nev.  293,  511 

P. 2d  113  (Nev.  1973);  Rosenberg  v.  Town  North  Bergen,  61  N.J.  196,  293  A. 2d  662 
(1972);  O'Connor  v.  Altus,  67  N.J.  106,  335  A. 2d  545  (1975);  Joseph  v.  Burns, 
260  Ore.  493,  491  P. 2d  20~3  (1971);  Freezer  Storage,  Inc.  v.  Armstrong  Cork  Co., 
234  Pa.  Super.  441,  341  A. 2d  184  (Pa.  1975);  Good  v.  Christensen,  527  P. 2d  223, 
(Utah  1974)  ;  Yakima  Fruit  &  Cold  Storage  Co.  v.  Central  Heat  &  P.  Co.  ,  81  Wash. 
2d  528,  503  P.Xd  108  (1972). 

23.  Bagby  Elevator  &  Electric  Co.,  Inc.  v.  McBride ,  292  Ala.  191,  291  So.  2d  306  (1974) ; 
Fujioka  v.  Kam,  55  Haw.  7,  514  P. 2d  568  (1973);  Skinner  v.  Anderson,  38  111.  2d 
455,  231  N.E.2d  588  (1967);  Saylor  v.  Hall,  497  S.W.2d  218  (Ky.  1973);  Kallas 
Millwork  Corp.  v.  Square  D.  Co. ,  66  Wis.  2d  382,  225  N.W.2d  454  (1975). 


24. 


See ,  e.g..  Skinner  v.  Anderson,  supra  note  23;  Fujioka  v.  Kam,  supra  note  23 


2  5.   See ,  e.g.,  Carter  v.  Hartenstein,  supra  note  22. 

26.   The  Supreme  Court  of  Wisconsin  in  Kallas  Millwork  Corp.  v.  Square  D.  Co.,  supra 

note  23,  hinted  that  it  considered  such  legislation  to  violate  due  process  stand- 
ards, but  preferred  to  rest  its  decision  which  struck  down  the  statute  on  equal 
protection  grounds. 
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27.  Freezer  Storage,  Inc.  v.  Armstrong  Cork  Co.,  supra  note  22.   See  also  Rosenberg 

v.  Town  of  North  Bergen,  supra  note  2  2;  Reeves  v.  Ille  Electric  Co.,  supra  note  22. 

28.  Rosenberg  v.  Town  of  North  Bergen,  supra  note  22. 

29.  280  U.S.  117  (1929).   The  object  of  that  decision  was  an  automobile  guest  statute 
which  barred  the  plaintiff's  right  to  recovery  for  injuries. 

30.  See  New  York  Central  R.R.  v.  White,  243  U.S.  188  (1917). 

31.  See  Opinion  of  the  Justices,  113  N.H.  205,  304  A. 2d  881  (1973). 

32.  Johnson  v.  Star  Machinery  Co.,  supra  note  17,  530  P . 2d  at  57. 

33.  See  Comment,  supra  note  20,  at  373. 

34.  Saylor  v.  Hall,  supra  note  23. 

35.  Bagby  Elevator  &  Electric  Co.  v.  McBride,  supra  note  23.   The  court  also  held  the 
title  of  the  legislation  was  not  sufficiently  specific. 

36.  Plant  v.  R.L.  Reid,  Inc.,  294  Ala.  155,  313  So.  2d  518  (1975). 

37.  Suppose,  for  example,  that  a  manufacturer,  M,  sold  a  shipment  of  a  particular  product 
to  a  retailer,  R.   Five  years  after  this  sale,  R  sold  one  of  the  pressure  cookers  to 
plaintiff,  who  is  injured  while  using  the  product.   Because  of  the  four-year  duration 
on  M's  potential  liability,  an  action  against  M  would  be  barred.   If  the  injury 
occurred  within  four  years  of  the  sale  from  R,  however,  an  action  by  plaintiff  against 
R  would  be  allowed.   R  would  then  seek  to  implead  M.   If  the  repose  statute  allowed 
such  a  recovery  over  against  M,  the  underlying  policy  would  be  rendered  ineffective. 
On  the  other  hand,  denying  such  a  recovery  over  would  seem  to  be  an  unjust  result. 
Siegel,  "Procedure  Catches  Up — And  Makes  Trouble,"  45  St.  John's  L.  Rev.  62,  70  (1970). 

The  American  Insurance  Association  has  stated: 

Our  Subcommittee  has  noted  .  .  .  that  unless  a  statute  of 
limitations  deals  with  rights  of  indemnity  there  will  be  but 
a  slight  reduction  in  the  "horror  stories."   Indemnity  accrues 
upon  payment  and  a  statute  protecting  the  manufacturer  from 
injured  party  suits  will  not  protect  from  suits  by  inter- 
mediate sellers  unless  indemnity  is  also  barred.   It  is  relevant 
that  capital  goods,  long  lived  goods,  do  go  from  hand  to  hand 
which  tends  to  create  a  chain  of  indemnity  rights  unbroker  by 
most  of  the  statutes  currently  being  reviewed. 

Letter  dated  October  13,  1976  from  Dennis  R.  Connolly,  Associate  Counsel  of  the  American 
Insurance  Association,  to  Professor  Victor  E.  Schwartz,  Project  Director  of  the  Inter- 
agency Task  Force  on  Product  Liability,  at  2. 

38.  See  generally  Keeton,  "Products  Liability — Inadequacy  of  Information,"  48  Tex.  L.  Rev. 
398  (1970).   The  Insurance  Contractor  has  noted: 

[T]hose  concerned  about  the  inequity  of  a  common  limitation  for  all 
products  agree  that  the  concept  could  be  well  applied  to  products 
where  the  primary  risk  is  traumatic  injury,  particularly  machinery 
used  in  the  industrial  workplace.   This  could  help  several  of  the 
industries  most  severely  affected  by  the  products  problem.   For 
chemicals,  pharmaceuticals,  or  any  other  product  for  which  the 
principal  risk  is  long-term  or  incremental  injury,  however,  it 
appears  that  an  equitable  statute  of  limitations  would  have  to  be 
so  long  as  to  eliminate  any  insurance  impact. 

Insurance  Study;  ITFPL-77/03,  supra  note  12,  at  4-92 

39.  See  Special  Report  688,  "The  Crisis  in  Manufacturing  in  Liability  Litigation," 
American  Machinist,  June,  1976.   The  Defense  Research  Institute  has  also  suggested  that 
the  approach  of  a  presumption  of  freedom  from  defect  might  be  afforded  as  a  viable 
means  of  limiting  actions.   See  The  Defense  Research  Institute,  Inc.,  Products  Liability 
Position  Paper,  No.  9,  at  20-22  (1976). 
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(b)  Useful  Life  Limitation  on  Liability 
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USEFUL  LIFE  LIMITATION  ON  LIABILITY 

I. 
Introduction 

A  number  of  the  proposed  remedies  which  are  under 
consideration  would  aid  in  solving  the  problem  of  manufacturers 
incurring  liability  for  injuries  sustained  in  connection  with 
the  use  of  products  which  have  been  in  use  for  many  years. 
Manufacturers  contend  that  this  situation  is  particularly  acute 
in  regard  to  durable  industrial  products,  which  are  designed 
to  perform  their  function  for  a  long  period  of  time. 

II. 

Assessment 

Such  statutory  measures  as  a  state  of  the  art 
defense  or  a  statute  of  limitations  defense  have  been  suggested 

as  a  means  of  mitigating  liability  arising  out  of  the  use  of 

2 
older  products.    Another  measure  which  might  be  helpful  in 

3 
resolving  this  situation  is  to  determine  a  "useful  life"   of 

the  product,  which  would  limit  the  manufacturer's  liability 
for  product-connected  injuries  to  a  certain  number  of  years 
after  the  product  was  sold. 

Although  it  is  true  that  many  injuries  are  being 
suffered  in  connection  with  the  use  of  older  products,  particu- 
larly in  the  industrial  setting,  courts  will  not  impose  liability 
upon  a  manufacturer  unless  a  defect  existed  in  the  product  at  the 
time  it  left  the  hands  of  the  manufacturer.   In  some  cases, 
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however,  it  is  difficult  to  determine  when  a  product  has 
performed  its  ordinary  purpose  for  a  sufficient  length  of  time 
so  as  to  be  adjudged  non-defective.   The  best  way  to  approach 
the  problem  of  determining  a  product's  useful  life  may  be 
through  the  manufacturer's  use  of  warnings  or  disclaimers. 
Although  disclaimers  are  not  favored  in  the  law,  there  are 
indications  that  their  use  would  be  upheld  when  the  user  of 
the  product  is  aware  of  the  limitation,  even  where  the  user 
is  an  employee  in  an  industrial  setting. 

III. 
Models 
Under  the  present  state  of  products  liability  law, 
passage  of  time  from  the  date  of  sale  and  prolonged  use  of  the 
product  serve  important  roles  in  determining  the  liability  of 
manufacturers.   Clearly,  however,  where  the  plaintiff  is  able 
to  introduce  sufficient  evidence  of  the  existence  of  a  defect 
at  the  time  that  the  product  was  sold,  the  factors  of  age  or 
prolonged  use  will  not  insulate  the  manufacturer  from  liability. 
Thus,  in  cases  involving  alleged  design  defects,  it  will  always 
be  asserted  that  the  defect  existed  at  the  time  of  sale,  and 

seldom,  if  ever,  will  the  passage  of  time  or  prolonged  use  be 

5 
deemed  a  superseding  cause  that  exonerates  the  manufacturer, 

In  regard  to  manufacturing  defects,  however,  the 

defect  is  ordinarily  proved  largely  by  the  introduction  of 

circumstantial  evidence.   In  order  to  reach  the  jury,  the 

plaintiff  must  introduce  sufficient  evidence  to  justify  the 
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drawing  of  inference  that  the  defect  existed  when  the  product 

left  the  hands  of  the  manufacturer.    Where  the  evidence  merely 

illustrates  that  an  accident  happened  after  years  of  prolonged 

use,  and  possible  misuse,  of  the  product,  and  there  is  no 

evidence  from  which  to  conclude  that  the  product  was  defective 

at  the  time  of  sale,  judgment  will  be  entered  for  the  manufacturer 

Thus,  the  Supreme  Court  of  Pennsylvania  has  recently  stated: 

The  age  of  an  allegedly  defective  product 

must  be  considered  in  light  of  its  expected 

useful  life  and  the  stress  to  which  it  has 

been  subjected.   In  most  cases,  the  weighing 

of  these  factors  should  be  left  to  the  finder 

of  fact.   But  in  certain  situations  the 

prolonged  use  factor  may  loom  so  large  as  to 

7 
obscure  all  others  in  a  case. 

The  basis  ,of  this  finding  of  non-liability  is  the  often-expressed 

adage  that  " [a]  manufacturer  or  seller  is  not  required,  under  the 

g 

law,  to  produce  or  sell  a  product  that  will  never  wear  out." 

Although  manufacturers  might  think  otherwise,  the 
fact  is  that  courts  have  consistently  refused  to  impose  liability 
where  the  evidence  indicates  that  the  accident  in  question  was 
caused  by  normal  wear  and  tear  of  the  product.   This  is  best 

illustrated  by  a  consideration  of  the  facts  of  some  recent  cases 

9 
involving  industrial  products.    In  such  cases,  our  courts  have 

recognized  that  once  the  product  leaves  the  hands  of  the  manu- 
facturer, it  remains  under  the  control  of  the  employer,  who 
must  assume  responsibility  for  periodic  inspections  and  for 
guarding  against  misuse.   Where  the  employer  fails  to  fulfill 
this  responsibility,  the  manufacturer  is  not  subjected  to 
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liability.   In  Ulrich  v.  Kasco  Abrasives  Co. ,    for  example,  the 

evidence  indicated  that  the  product  in  question,  a  grinding 

wheel ,  had  been  in  use  for  some  five  years  and  that  it  was 

"battered  and  banged  up"  as  a  result  of  continued  misuse. 

The  Court  of  Appeals  of  Kentucky  refused  to  hold  the  manufacturer 

liable : 

Any  high-powered  piece  of  machinery  can  be 
dangerous  if  it  is  improperly  maintained  or 
repaired.   There  is  a  limit  beyond  which  the 
manufacturer  simply  cannot  as  a  practical 
matter  be  expected  to  go.   He  is  entitled, 
we  think ,  to  rely  on  the  owner  of  the  machine 
to  assume  the  responsibility  for  keeping  it  in 
safe  working  order. 

12 

Similarly,  in  Kaczmarek  v.  Mesta  Machine  Co. ,    the 

Third  Circuit  Court  of  Appeals,  applying  Pennsylvania  law,  refused 

to  impose  liability  upon  the  manufacturer  of  a  chain  where  it 

was  commonly  known  in  the  industry  that  such  chains  were  subject 

to  gradual  wear  and  often  required  replacement: 

Clearly,  there  was  no  duty  on  the  part  of 
McKay  to  furnish  a  chain  that  would  not 
wear  out.   Common  sense  dictates  that  there 
should  be  frequent  if  not  periodic  inspections 
and  replacement  of  the  worn  parts  as  soon  as 
they  are  detected.   Under  the  facts  of  this 
case  that  duty  rested  upon  the  decedent's 
employer.   There  reposes  no  duty  on  the 
manufacturer,  absent  a  contract  to  provide 
servicing,  maintenance  and  replacement  of 
worn  parts.   Nor  is  the  manufacturer  under  a 

duty  to  guard  against  any  injury  which  results 

13 
from  wear  and  deterioration  of  parts. 
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Thus,  it  must  be  recognized  that  manufacturers  are 
not  incurring  liability  where  it  is  determined  that  the  failure 
in  the  product  can  be  attributed  to  normal  wear  and  tear  rather 
than  to  the  existence  of  a  defect  at  the  time  of  sale.   On  the 
other  hand,  where  there  is  sufficient  evidence  to  raise  the 
inference  that  the  product  was  defective  when  sold,  the  jury- 
has  the  right  to  assess  liability.   A  difficulty  lies  in 
determining  the  time  period  during  which  a  product  should  be 
deemed  to  be  "useful"  to  serve  its  intended  purpose.   To 
envision  a  simple  example,  if  all  hammers  are  presumed  to  be 
subject  to  "work  hardening"  and  the  possibility  of  chipping 

after  prolonged  use,  the  question  would  be  how  long  the 

14 
hammer  should  be  expected  to  last  without  chipping. 

Under  the  current  state  of  the  law,  this  determination, 

like  many  others,  is  made  by  the  jury,  generally  with  the 

assistance  of  expert  testimony.   Since  it  is  clear  that  this 

15 
is  no  simple  matter  to  resolve,     the  institution  of  a  "useful 

1  fi 
life"  defense  has  been  suggested.    If  such  a  defense  were  to 

be  instituted,  manufacturers  would  incur  no  liability  when  an 

injury  resulted  from  a  product  which  was  being  used  at  a  point 

of  time  after  its  useful  life  had  expired. 

IV. 
The  Proposed  Remedy 
The  best  approach  to  implementation  of  such  a  defense 
is  open  to  question.   Although  consideration  might  be  given  to 
allowing  a  body  of  persons  to  set  appropriate  time  limits,  it 
is  clear  that  this  body  could  not  consist  merely  of  manufacturers 
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This  approach  would  be  subject  to  the  same  difficulties  which 
beset  institution  of  a  state  of  the  art  defense  or  of  a  compliance 
with  administrative  standards  defense.   To  avoid  the  problem 
of  lack  of  incentive  to  improve  industry  standards,  consider- 
ation should  be  given  to  the  approach  of  allowing  a  group  of 

17 
persons  representing  diverse  interests  to  set  proper  standards. 

Even  this  method,  however,  might  prove  difficult  to  administer 

correctly. 

Another  possible  approach  is  one  that  is  already 

available  to  manufacturers.   Professor  Wade,  in  discussing  the 

problem  of  the  product  that  wears  out,  has  suggested  that: 

The  question  again  is  whether  the  product  was 
duly  safe.   It  cannot  be  expected  to  last 
forever,  but  only  in  accordance  with  normal 
expectations  and  with  customary  maintenance. 
In  appropriate  cases,  due  safety  might  require 
a  warning  as  to  the  length  of  life  or  perhaps 
a  warning  device  to  indicate  that  an  important 
part  was  weakening. 

The  advantage  of  the  use  of  the  warning  method  would  be  that, 
assuming  the  warning  was  adequate,  the  user  would  be  put  on 
notice  that  he  was  using  the  product  at  his  own  peril.   The 
action  of  an  injured  user  in  ignoring  such  a  warning  would  be 
taken  as  strong  evidence  that  the  user  voluntarily  and  unreason- 
ably assumed  a  known  risk,  or,  preferably,  would  be  considered 
relevant  in  apportioning  fault  under  comparative  fault  principles. 
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Manufacturers  might  argue,  however,  that  the  issue 

of  proper  warnings  in  products  cases  is  even  now  a  difficult 

19 
one,     and  it  makes  no  sense  to  exacerbate  the  situation. 

Consequently,  Professor  Wade  has  recently  suggested  what  seems 

to  be  an  extension  of  the  warning  approach.   This  method,  which, 

again,  is  already  available  to  manufacturers,  is  the  use  of 

disclaimers  to  put  users  on  notice  that  the  manufacturer  will 

not  be  responsible  for  the  performance  of  the  product  after 

a  certain  period  of  time. 

The  use  of  disclaimers  is,  of  course,  not  without 

problems  of  its  own.   Although  there  is  a  growing  tendency 

to  approve  of  the  use  of  devices  which  disclaim  liability  for 

strict  liability  and  negligence  as  well  as  for  breach  of 

warranty,  the  acceptance  of  this  approach  has  been  largely 

limited  to  actions  for  property  damage  between  commercial 

21 
buyers  and  sellers  of  relatively  equal  bargaining  power. 

In  the  case  of  consumers  and  ultimate  users  of  products,  the  use 

of  disclaimers  is  not  favored  in  the  law,  and  such  disclaimers 

to  be  effective,  must  place  the  user  on  fair  notice  and  must 

22 
be  agreed  to  by  him. 

The  use  of  disclaimers  in  regard  to  personal  injury 

actions  resulting  from  use  of  industrial  products  need  not  be 

ruled  out,  however.   The  Court  of  Appeals  of  New  York,  in 

23 
Velez  v.  Craine  &  Clark  Lumber  Corp. ,     has  indicated  that 

under  proper  circumstances,  the  manufacturer  could  properly 

make  use  of  a  disclaimer  to  defeat  an  action  in  negligence  or 
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strict  liability  by  an  employee  who  sustained  a  product-connected 

24 
injury  during  the  course  of  employment.     In  Velez /  two  employees 

of  a  contractor  were  injured  when  planks  on  which  they  were 
walking  cracked.   In  a  suit  brought  against  the  lumber  supplier, 
the  supplier  attempted  to  assert  as  a  defense  a  disclaimer 
contained  in  an  invoice  evincing  the  sales  transaction  between 
the  contractor  and  the  supplier.   Although  the  court  refused 
to  allow  the  disclaimer  to  bind  the  employees  on  the  ground 
that  they  were  not  parties  to  the  contract,  the  court  also 
indicated  that  if  the  employees  had  been  aware  of  the  dis- 
claimer, it  could  have  been  binding  on  them: 

[W] e  find  no  basis  for  holding  that  these 
plaintiffs  should  be  barred  from  recovery 
by  reason  of  the  imprint  of  the  exclusion  of 
warranties  legend  on  the  invoice  in  this  case. 
Plaintiffs  were  complete  strangers  to  the 
contract;  there  is  no  evidence  that  either 
of  them  ever  saw  the  invoice  in  question  or 
knew  of  its  contents.  ...  We  agree  .  .  . 
that  these  plaintiffs  were  not  bound  by  the 
terms  of  the  contract  between  their  employer 
and  defendant  lumber  company.   We  see  no 
necessity  to  labor  the  point  that  in  the 
absence  of  special  circumstances  not  present 
here,  buyer  and  seller  cannot  contract  to  limit 

the  seller's  exposure  under  strict  products 

25 
liability  to  an  innocent  user  or   bystander. 

The  language  of  the'  Velez  court  indicates  that  under  proper 

circumstances,  liability  to  a  user  or  consumer  based  on  negligence 

or  strict  liability  can  be  disclaimed  by  a  manufacturer  if  the 

user  is  aware  of,  and  agrees  to,  the  limitation  of  liability. 
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Thus f    the  Second  Circuit  Court  of  Appeals,  in  a  recent  case 
involving  a  work-related  injury  decided  under  New  York  law, 
noted  that  it  need  not  consider  the  applicability  of  the 
Uniform  Commercial  Code  disclaimer  provisions  in  a  case  based 
on  strict  liability  and  breach  of  warranty  since  the  manu- 
facturer never  alleged  a  disclaimer  of  the  warranty  and  "a 
disclaimer  would  not  in  any  event  be  extended  in  a  strict 

products  liability  case  to  an  employee  of  the  purchaser  if 

2  6 
that  employee  never  knew  of  the  disclaimer. " 

It  seems  reasonable  to  assume,  then,  that  one  device 
which  manufacturers  might  utilize  to  limit  liability  for  products 
that  wear  out  is  the  disclaimer.   This  method  of  limiting  liabil- 
ity would  require  neither  legislative  action  nor  the  establish- 
ment of  an  independent  body  to  set  standards.   Obviously, 
however,  the  validity  of  the  disclaimer  would  remain  subject 
to  court  supervision.   The  courts  would  be  on  guard  against 
industry  collusion,  and  would  certainly  have  the  power  to 
refuse  to  sanction  disclaimers  that  would  lead  to  unconscionable 
results.   On  the  other  hand,  manufacturers  might  be  reluctant 
to  accept  responsibility  for  their  product  for  only  a  short 
period  of  time  lest  their  competitors  use  longer  time  periods 
as  a  selling  point  of  the  product.   An  example  of  this  is  the 
use  of  extended  warranties  by  some  automobile  manufacturers 
to  entice  consumers  to  purchase  the  product. 

Particular  problems  could  arise  in  industrial  product 

settings,  as  the  user  need  not  merely  be  aware  of  the  disclaimer, 
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but  also  "must  freely  agree  to  the  seller's  terms."     Some 
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courts  might  hold  that  due  to  the  "economic  compulsion"  factor, 
employee  suits  would  not  be  barred  even  where  the  product  was 
being  used  beyond  the  span  of  its  useful  life.   This  need  not 
necessarily  occur,  however,  as  the  Velez  case  itself  involved 
a  suit  by  employees  who  were  injured  in  the  scope  of  employment. 

It  could  be  suggested,  in  fact,  that  the  useful  life 
approach  is  properly  addressed  to  only  the  limited  area  of  work- 
place injuries.   It  is  a  common  complaint  of  manufacturers 
that  product  injuries  are  often  caused  by  machinery  which  an 
employer,  who  is  insulated  from  liability  by  workers'  compensa- 
tion principles,  has  failed  to  maintain  properly.   To  establish 
a  useful  life  period  in  conjunction  with  permitting  contribution, 
for  example,  would  serve  to  motivate  an  employer  not  to  endanger 
his  employees  by  permitting  them  to  use  outdated  or  worn 
machinery.   This,  of  course,  would  require  changes  in  the  workers' 
compensation  system. 

While  the  use  of  disclaimers  could,  in  some  instances, 
raise  serious  problems,  their  use  should  not  be  ruled  out  by 
manufacturers  as  a  means  of  limiting  the  period  during  which 
safe  use  of  the  product  could  be  expected.   The  disclaimer 
approach  seems  preferable  to  the  institution  of  a  statute  of 

limitations  defense,  which  would  often  negate  a  cause  of  action 

28 
even  before  the  injury  occurred.     While  some  state  legislatures 

29 
have  embraced  this  "drastic"  approach,    a  usef ul-lif e-disclaimer 

30 
approach  seems  preferable.     If  a  claim  is  to  be  barred  before 

the  injury  occurs,  it  seems  more  equitable  to  ensure  that  the 

employee  or  consumer  knows  that  he  is  using  the  product  at  his 

own  risk,  and  that  if  he  is  injured,  there  will  be  no  recovery 
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against  the  manufacturer. 

The  fact  that  the  Velez  case  has  failed  to  provoke 
any  substantial  response  from  manufacturers  may  indicate 
that  manufacturers  have  not  taken  full  advantage   of  the 
alternatives  available  to  them  in  coping  with  the  problem 
of  rising  insurance  rates.   A  portion  of  the  resources  which 
are  presently  allocated  for  use  in  convincing  state  legisla- 
tures of  the  merits  of  certain  statutory  changes  could  be 
diverted  to  study  existing  alternatives  which  are  available 
under  the  common  law.   While  it  may  be  that  the  courts  will 
ultimately  refuse  to  uphold  the  validity  of  disclaimers  in 
personal  injury  products  suits,  the  Court  of  Appeals  of  New 
York  has  suggested  otherwise.   Of  course,  the  possibility 
remains  that  even  if  disclaimers  were  put  into  use  and  upheld 
on  any  widespread  basis,  insurance  rates  would  not,  in  the 
main,  be  affected  because  litigable  issues  surrounding  the 
validity  and  adequacy  of  the  disclaimer  in  question  would 
result. 
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NOTES 


1.  Statistics  indicate,  for  example,  that  50%  of  the  products  liability  claims 
made  against  members  of  the  National  Machine  Tool  Builder's  Association 
involve  machines  that  are  20  years  old  or  older.   See  Wall  Street  Journal, 
June  2,  1976,  at  1.   To  reflect  the  difference  in  industrial  and  consumer 
products,  the  National  Tool,  Die  and  Precision  Machining  Association  has 
recommended  that  defenses  such  as  state  of  the  art  and  statute  of 
limitations  should  not  apply  to  consumer  goods.   See  Statement  of  Anton 
Effgen,  Jr.  before  the  Senate  Small  Business  Committee,  September  10,  1976. 

2.  See,  e.g . ,  Statement  of  Professor  Jerry  Phillips  before  the  Interagency  Working 
Task  Force  on  Products  Liability,  United  States  Department  of  Commerce,  July 
21,  1976,  Transcript  of  Proceedings,  at  27;  Statement  by  Robert  J.  Bevenour, 
Executive  Vice-President  of  Nissen  Corporation,  before  the  Senate  Committee 

on  Small  Businesses,  September  10,  1976;  Statement  by  William  H.  Hopf ,  "The 
Impact  of  Increasing  Product  Liability  Problems  in  the  Valve  Industry," 
before  the  Senate  Committee  on  Small  Businesses,  September  10,  1976. 

3.  It  has  been  suggested  that  the  "life"  of  the  product  could  be  measured  in  con- 
sonance with  its  amortization  schedule.   See  Testimony  of  E.  H.  Rosenberg, 
President  of  Retort,  Inc.,  before  the  Senate  Committee  on  Small  Businesses, 
September  10,  1976. 

4.  See,  e.g.,  Hawkeye-Security  Insurance  Co.  v.  Ford  Motor  Co.,  174  N.W.2d  672 
(Iowa  1970);  Tucker  v.  Unit  Crane  &  Shovel  Corp.,  256  Ore.  318,  473  P. 2d  862 
(1970) .   In  Hawkeye,  the  Iowa  court  observed: 

[A]ge  and  type  of  use  of  a  product  are  relevant 
factors  to  be  considered  in  products  liability 
cases... but  they  are  relevant  factors  for  the 
trier  of  facts.   Only  in  rare  cases,  or  in 
absence  of  other  proofs,  are  they  controlling  as  a 
matter  of  law. 

174  N.W.2d  at  681. 

5.  In  Mickle  v.  Blackmon,  252  S.C.  202,  166  S.E.2d  173  (1969),  for  example,  the 
alleged  defect  was  in  the  choice  of  materials  used  to  design  the  gearshift 
assembly  in  an  automobile.   Thus,  the  fact  that  the  car  had  been  in  use  for 
13  years  did  not  excuse  the  original  defect: 

[T]here  was  evidence  of  an  original  weakness 
in  the  gearshift  assembly  which  caused  the  collapse 
of  the  protective  knob.   The  deterioration  of  the 
product  and  its  consequent  failure  was  the  very  risk 
created  by  the  negligent  choice  of  material,  or  the 
jury  could  so  find.   The  rule  relied  upon,  that  a 
manufacturer  is  not  liable  for  the  failure  of  a 
product  due  to  deterioration  from  ordinary  wear 
and  tear  or  misuse,  simply  does  not  fit  these  facts. 

166  S.E.2d  at  190.  It  should  be  noted,  however,  that  the  passage  of  time 
even  in  design  cases,  can  affect  the  plaintiffs'  burden  of  proof.  It  has 
been  noted  that: 

Passage  of  time  might  have  been  a  critical  factor 
in  plaintiff's  proof  of  deficient  design,  for 
with  lapse  of  time  records  are  lost,  memories  grow 
dim,  contemporaneous  circumstancer  become  difficult 
to  reconstruct,  and  earlier  thought  processes  on 
design  become  difficult  to  fathom. 

Balido  v.  Improved  Machinery,  Inc.,   29  Cal.  App.  3d  633,  105  Cal .  Rotr. 
890,  896  (1973). 
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6.  Compare  Scanlon  v.  General  Motors  Corp. ,  65  N.J.  582,  326  A. 2d  673 

(1974)  with  Moraca  v.  Ford  Motor  Co.,  132  N.J.  Super.  117,  332  A. 2d 
607  (1974),  aff'd,  66  N.J.  454,  332  A. 2d  599  (1975). 

7.  Kuisis  v.  Baldwin-Lima-Hamilton  Corp. ,  457  Pa.  321,  319  A. 2d  914,  923 
(1974)  (emphasis  added).   There,  the  brake-locking  mechanism  on  a  crane 
failed  after  it  had  been  in  use  for  more  than  20  years.   Since  the 
plaintiff  was  unable  to  introduce  evidence  of  a  defect  that  existed 

at  the  time  of  sale,  judgment  was  entered  for  the  manufacturer.  See  also 
Note,  "Time  Lapse  in  Products  Liability,"  4  Willamette  L.  J.  394  (1967). 

8.  Barich  v.  Ottenstror,  550  P. 2d  395,  398  (Mont.  1976).   In  the  relatively 
early  case  of  Darling  v.  Caterpillar  Tractor  Co.,  171  Cal.  App.  2d  713, 
341  P. 2d  23  (1959),  the  court  offered  an  excellent  statement  of  this 
principle: 

Where  machine  parts  have  failed  and  it  is  necessary 
to  ascertain  the  cause  of  the  failure  important 
considerations  mav  be  the  length  of  time  the 
machine  has  been  in  use  and  the  nature  of  its  use. 
Earth-moving  machines  are  not  built  to  last  in- 
definitely.  The  manufacturer  is  not  responsible 
for  failures  due  to  ordinary  wear  and  tear  or 
misuse.   There  is  merit  in  the  argument  that  the 
longer  a  machine  has  been  in  use  before  it  fails 
the  more  unlikely  it  is  that  the  failure  was  due 
to  defective  construction  or  design.   Parts  that 
have  served  through  their  expected  life  cannot  be 
regarded  as  defective  because  they  eventually  give 
out. 

341  P. 2d  at  29. 

9.  The  same  principles  also  apply  to  consumer  products.   In  Mitchell  v.  Ford 
Motor  Co. ,  533  F.2d  19  (1st  Cir.  1976)  (applying  New  Hampshire  law),  for 
example,  the  evidence  indicated  that  the  failure  of  the  hand  brake  on  a 
dump  truck  was  caused  by  ordinary  wear  and  tear.   The  court,  stating  that 
"a  manufacturer  is  not  under  a  duty  to  supply  materials  that  will  not  wear 
out,"  533  F.2d  at  21,  reversed  a  judgment  for  plaintiff.  See  also  Barich  v. 
Ottenstror,  supra  note  8  (where  wardrobe  carton  ripped  after  two  years  of 
continual  use,  injuring  plaintiff,  and  the  evidence  indicated  obvious 
wear  and  tear,  which  was  apparent  to  the  user,  summary  judgment  for  the 
manufacturer  was  affirmed) . 

10.  532  S.W.2d  197  (Ky.  1976). 

11.  Id.  532  S.W.2d  at  201. 

12.  463  F.2d  675  (3d  Cir.  1972)  (applying  Pennsylvania  law). 

13.  Id.  463  F. 2d  at  678. 

14.  see  Dunham  v.  Vaughn  &  Bushnell  Manufacturing  Co.,  42  111.  2d  339,  247  N.E.2d 
40T  (1969) . 

15.  Justice  Traynor  once  queried,  for  example: 

If  an  automobile  part  normally  lasts  five  years, 
but  the  one  in  question  proves  defective  after 
six  months  of  normal  use,  there  would  be 
enough  deviation  to  serve  as  a  basis  for  holding 
the  manufacturer  liable  for  any  resulting  harm. 
What  if  the  part  lasts  four  of  the  normal  five 
years,  however,  and  then  proves  defective? 
For  how  lonq  should  a  manufacturer  be  responsible 
for  his  product? 
Traynor,  "The  Ways  and  Meanings  of  Defective  Products  and  Strict 
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Liability,"  32  Tenn.  L.  Rev.  363,  369-70  (1965). 

16.  See,  e.g.,  Statement  of  Professor  Alvin  S.  Weinstein  before  the 
Interagency  Working  Task  Force  on  Products  Liability,  United  States 
Department  of  Commerce,  July  21,  1976,  Transcript  of  Proceedings,  at 
163. 

17.  See  "Standards,  Certification,  Quality  Assurance  and  the  Products 
Liability  Problem,"  a  publication  of  the  American  National  Standards 
Institute,  September  13,  1976. 

18.  Wade,  "On  The  Nature  of  Strict  Liability  for  Products,"  44  Miss.  L.  J. 
825,  848  (1973)  (footnote  omitted). 

19.  Another  defense  under  consideration  by  the  Interagency  Working  Task  Force 
is  modifications  in  the  misuse  defense,  which  includes  the  aspect  of 
warnings . 

20.  Following  is  a  paraphrase  of ' remarks  of  Professor  Wade  made  at  the  Federal 
Bar  Association  Briefing  Conference  on  Consumer  Product  Safety  and  Product 
Liability,  Arlington,  Virginia,  September  30,  1976: 

There  are  ideas  of  setting  a  statute  of  rest 
instead  of  a  statute  of  limitations  for 
long-term  products.   There  are  possibilities 
of  using  disclaimers  in  this  regard  ...  a 
disclaimer  could  indicate  the  length  of  life 
for  the  product  and  that  the  manufacturer  was 
not  going  to  be  responsible  for  it  after  it  is 
"remade"  over  a  long  period  of  time. 

It  should  be  noted,  however,  that  while  institution  of  a  useful  life  defense  is 
rated  highly  desirable  by  manufacturing  representatives,  the  machine  tool  indus- 
try has  indicated  that  it  is  not  prepared  to  embrace  use  of  disclaimers.   See 
Minutes  of  the  Sixteenth  Meeting,  Working  Task  Force  on  Products  Liability, 
November  9,  1976,  at  2. 

21.  See  McNichols,  "Who  Says  That  Strict  Tort  Disclaimers  Can  Never  Be 
Effective?   The  Courts  Cannot  Agree,"  28  Okla.  L.  Rev.  494  (1975);  Keystone 
Aeronautics  Corp.  v.  R.  J.  Enstrom  Corp.,  499  F.2d  146  (3d  Cir.  1974) 

(applying  Pennsylvania  law) . 

22.  Hiigel  v.  General  Motors  Corp.,  544  P. 2d  983  (Colo.  1975). 

23.  33  N.Y.2d  117,  305  N.E.2d  750  (1973). 

24.  The  court  explained: 

Although  strict  products  liability  sounds  in  tort 
rather  than  in  contract,  we  see  no  reason  why 
in  the  absence  of  some  consideration  of  public 
policy  parties  cannot  by  contract  restrict  or 
modify  what  would  otherwise  be  a  liability 
between  them  grounded  in  tort. 

305  N.E.2d  aL  754. 

25.  Id.   The  appellate  division,  in  fact,  had  held  that  the  plaintiff's  suit 
was  defeated  by  the  disclaimer.   See  41  App.  Div.  2d  747,  341  N.Y.S.2d 
248  (1973).   See  also  Comment,  27  Okla.  L.  Rev.  284  (1974). 

26.  Merced  v.  Auto  Pak  Co.,  533  F.2d  71,  76,  n.  7  (2d  Cir.  1976)  (applying 
New  York  law  (emphasis  added) .   See  also  Victorson  v.  Bock  Laundry 
Machine  Co. ,  37  N.Y.2d  395,  373  N.Y.S.2d  39  (1975),  where  Judge  Fuchsberg, 
in  a  concurring  opinion  noted: 
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In  Velez  v.  Craine  &  Clark  Lbr .  Corp., 
33  N.Y.2d  117,  350  N.Y.S.2d  617,  305 
N.E.2d  750,  this  court  indicated  that 
disclaimers  negotiated  by  a  consumer 
might  well  be  valid  under  proper  cir- 
cumstances. .  .  . 

373  N.Y.S.2d  at  47,  n.2  (Fuchsberg,  J.,  concurring). 

27.  Hauter  v.  Zogarts,  14  Cal.  3d  104,  534  P . 2d  377,  387  (1975). 

28.  "[I]t  is  all  but  unthinkable  that  a  person  should  be  time-barred  from 
prosecuting  a  cause  of  action  before  he  ever  had  one."   Victorson  v. 
Bock  Laundry  Machine  Co.,  supra  note  26,  373  N.Y.S.2d  at  43,  quoting 
Mendel  v.  Pittsburgh  Plate  Glass  Co.,  25  N.Y.2d  340,  2C3  N.E.2d  207, 
211  (1969)  (Breitel,  J.,  dissenting). 

29.  See  Statement  of  the  Council  of  Smaller  Enterprises,  Greater  Cleveland 
Growth  Association,  before  the  Senate  Small  Businesses  Committee  on 
September  10,  1976,  where  the  institution  of  a  statute  of  limitations 
defenses  was  described  as  "drastic"  in  comparison  to  a  state  of  the  art 
defense . 

30.  But  see  Insurance  Study;  ITFPL-77/03,  at  4-91 

Establishment  of  useful  product  lives  for  durable 
product  could  help  alleviate  insurance  availability 
problems  for  some  manufacturers,  but  most  insurers 
say  they  would  be  unwilling  to  reduce  premiums 
until  they  had  3  to  5  years  of  data  on  the  legal 
impact  of  a  useful  life  limitation. 

Moreover,  while  insurers  agree  that  a  "useful  life" 
rule  could  be  more  flexible  and  potentially  more 
equitable  than  a  flat  statute  of  limitations,  many 
feel  that  the  uncertainty  associated  with  any  ad- 
ministrative or  judicial  procedure  for  extablishing 
useful  lives  would  possibly  reduce  and  certainly 
delay  any  rate  impact  as  compared  with  a  statute 
of  limitations  modification. 

Id.  at  4-91. 
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(4)  Defenses  Based  on  Plaintiff's  Conduct 
(a)   Establishment  of  a  Misuse  Defense 
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ESTABLISHMENT  OF  A  MISUSE  DEFENSE 

I. 
Introduction 

The  present  law  in  most  jurisdictions  is  that  a 
plaintiff's  misuse  of  a  product  can  be  asserted  as  a  defense 
in  a  products  liability  action  if  the  misuse  was  not  fore- 
seeable at  the  time  of  the  product's  manufacture.    In  ac- 
tuality, a  contention  that  the  plaintiff  misused  a  product 

amounts  to  no  more  than  an  attempt  to  rebut  one  of  the  ele- 

2 

ments  of  a  plaintiff's  case.    To  recover,  a  plaintiff  in 

a  products  liability  case  must  prove  that  the  product  was 
defective  and  that  its  defective  condition  caused  his  injury." 
If  a  defendant  can  demonstrate  that  the  plaintiff  used  the 
product  in  a  manner  which  could  not  have  been  anticipated, 
then  one  of  these  elements  will  have  been  eliminated.   Evi- 
dence of  misuse  may  indicate  that  the  product  was,  in  fact, 
not  defective  at  all;  or  such  evidence  may  demonstrate  that 
the  defective  product  did  not  cause  the  plaintiff's  injury. 

The  focus  of  what  is  termed  the  "misuse  defense" 
is  thus  not  on  the  plaintiff's  conduct,  but  rather  on  whe- 
ther the  defendant  should  have  foreseen  the  manner  in  which 
the  plaintiff  used  the  product.   This  approach  involves  a 
concept — f oreseeability — which  has  long  been  one  of  the  focal 
points  of  tort  law.   Foreseeability  seems  firmly  accepted  as 
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the  preferred  standard  for  judging  the  legal  consequences  of 
a   plaintiff's  use  of  a  product  because  of  the  broad  protection 

which  it  affords  to  plaintiffs  in  comparison  to  other  standards, 

4 
such  as  the  manufacturer's  intended  use  for  a  product. 

The  problem  with  utilizing  foreseeability  in  this 
way  is  the  difficulty  of  applying  it  with  any  predictability. 
This  is  especially  true  inasmuch  as  courts  have  generally  avoided 
or  been  unable  to  establish  satisfactory  guidelines  for  its 
evaluation.   The  problem  is  aggravated  by  the  fact  that  foresee- 
ability is  often  submitted  to  the  jury  to  be  determined  as  a 
question  of  fact.   The  wide  latitude  afforded  to  the  jury  in 
determining,  well  after  the  injury  has  occurred,  what  a  manu- 
facturer should  have  foreseen  about  possible  uses  of  its  product 
presents  possibilities  of  abuse.   In  light  of  the  known  tendencies 

of  juries-  to  be  sympathetic  to  the  plaintiff  in  personal  injury 

5 
actions,   it  may  be  questioned  whether  the  jury  can  objectively 

assess  whether  a  particular  use  could  have  been  foreseen  at 

the  time  of  marketing. 

One  alternative  to  predicating  a  misuse  defense  on 

the  foreseeability  of  a  particular  use  of  a  product  is  to 

allow  the  defense  to  be  governed  by  the  standard  of  a  manufacturer's 

intended  use  for  the  product.   Under  this  approach,  if  a  defendant 

in  a  products  suit  could  demonstrate  that  the  plaintiff  utilized 

the  product  in  a  way  which  the  manufacturer  or  seller  did  not 

intend,  he  would  be  relieved  of  liability.   The  standard  of 

intended  use  involves  a  shift  from  an  objective  evaluation  of 
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what  might  reasonably  be  foreseen  with  regard  to  a  plaintiff's 
conduct,  to  a  subjective  evaluation  based  on  the  manufacturer's 
intention.    This  technique  has  not  been  favored  by  the  courts 
in  recent  years  because  it  has  been  seen  as  too  restrictive 
against  injured  persons. 

In  evaluating  a  restructured  and  fortified  misuse 
defense,  two  facets  of  the  problem  should  be  considered.   The 
first  involves  warnings  and  instructions,  given  by  manufacturers 
and  sellers  of  products,  to  deter  product  misuse.   The  second 
involves  clear  violations  of  a  manufacturer's  or  seller's  intent 
by  means  of  alteration  of  a  product.   Also,  the  matter  of 
whether  standards  could  be  set  which  specify  permissible  uses 
of  the  product  may  be  considered. 


II. 
As  sessment 

Although  the  concept  of  foreseeability  may  produce 
inconsistent  results  in  some  cases,  it  is  difficult  to  ignore 
a  concept  which  is  so  engrained  in  tort  law  in  constructing  a 
new  misuse  defense.   Even  under  the  present  system,  some  courts 
have  recently  refused  to  find  manufacturer  liability  where  the 
user  ignored  a  warning  or  should  have  known  of  the 
dangers  in  that  product  absent  a  warning.   While  a  statutory 
alteration  defense  might  be  considered,  exceptions  to  the  rule 
should  exist  in  situations  where,  for  example,  the  alteration 
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was  performed  due  to  a  defect  in  the  product  or  where  the 
manufacturer  had  some  involvement  with  the  machine  after  the 
sale.   An  approach  whereby  permissible  uses  are  articulated 
seems  unworkable. 

III. 
Models 

A.   Warnings 

One  situation  in  which  it  can  very  plausibly  be 
argued  that  product  misuse  should  bar  recovery  in  a  products 
liability  suit  is  where  the  plaintiff  has  violated  or  failed 
to  heed  instructions  or  warnings  which  accompany  the  product. 
Such  instructions  and  warnings  may  arguably  be  viewed  as  the 
strongest  possible  evidence  of  the  intent  of  the  manufacturer 
or  seller  with  respect  to  its  product's  proper  use.   To  be 
sure,  such  evidence  cannot  be  regarded  as  conclusive.   If  it 
were,  the  range  of  uses  for  which  a  products  liability  defen- 
dant might  be  held  responsible  would  be  entirely  within   its 
own  control  and  subject  only  to  its  drafting  ingenuity.   Never- 
theless, assuming  that  instructions  and  warnings  are  construed 
liberally,  and  ambiguities  are  resolved  in  users"  favor,  there 
can  be  little  doubt  that  these  writings  define  well  the  limits 
of  proper  product  use.    They  can  therefore  be  regarded  as  a 
foundation  of  a  misuse  defense. 
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There  is  some  indication  in  a  few  decisions  that 
violation  of  use  instructions  or  failure  to  heed  warnings 
results  in  a  more  rigorous  application  of  the  misuse  defense 
than  in  other  misuse  cases.   For  example,  failure  to  follow 
instructions  against  mixing  two  products  designed  to  bleach 
hair  has  resulted  in  the  plaintiff's  recovery  being  barred 

o 

as  a  matter  of  law.    Similarly,  a  patient  who  failed  to  follow 
his  doctor's  warning  against  walking  on  a  leg  in  which  a  steel 

pin  had  been  inserted  was  barred  from  recovery  because  he  had 

9 
violated  the  instructions  of  the  doctor. 

While  recognition  that  failure  to  follow  instructions 
or  to  heed  a  warning  constitutes  misuse  because  such  actions 
violate  the  intent  of  the  manufacturer  might  bring  about  some 
change,  it  is  really  probably  little  more  than  a  clarification 
of  the  law  as  it  now  exists.   The  crucial  issue  is  often  when 
a  warning  or  instruction  to  avoid  danger  must  be  provided  to 
the  user.   The  concept  of  foreseeability  would  seem  a  necessary 
consideration.   A  manufacturer  must  be  able  to  foresee  a  parti- 
cular use  of  a  product  before  it  can  issue  warnings  or  instruc- 
tions addressing  the  danger. 

In  one  area,  courts  seem  to  have  been  successful  in 
determining  when  a  duty  to  issue  instructions  or  warnings  arises. 
When  a  manufacturer  has  reason  to  know  that  only  persons  whose 
professional  qualifications  should  make  them  aware  of  the  dangerous 

propensities  of  a  product  will  come  into  contact  with  it,  warnings 

s    10 
are  not  required.     An  extension  of  this  approach  was  seen  in 
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a  recent  case  where  the  court  held  that  it  can  reasonably 
be  expected  that  any  user  of  kerosene  will  know  it  is  flam- 
mable.    Consequently,  neither  the  manufacturer  nor  the 
supplier  of  a  compound  with  kerosene  as  an  ingredient  had 
the  duty  to  warn  of  this  fact.   On  the  other  hand,  in  a 
different  court,  where  a  plaintiff  was  severely  burned  while 
pouring  an  alcohol-based  perfume  on  a  lighted  candle,  lia- 
bility was  predicated  on  the  failure  to  include  on  the  bottle 

12 
a  warning  as  to  the  flammability  of  the  product.     In  the 

perfume  case,  the  plaintiff  was  a  minor  and  the  manufacturer 
could  undoubtedly  have  foreseen  that  the  product  would  come 
into  the  hands  of  such  a  user.   It  may  be,  then,  that  whether 
a  duty  to  warn  exists  depends  on  the  knowledge  and  experience 
of  the  expected  users  of  a  product. 

Obviously,  the  knowledge  and  experience  of  antici- 
pated users  will  not  be  relevant  in  all  cases  where  the  duty  to 
issue  instructions  or  a  warning  might  arise.   The  failure  to 
warn  itself  may  be  regarded  as  the  defect  in  the  product.   There- 
fore, the  duty  to  warn  may  depend  on  the  balancing  test  often 
used  to  determine  whether  a  product  is  in  a  defective  or  danger- 
ous condition.   Under  this  test,  the  utility  of  the  product  is 

13 
weighed  against  the  magnitude  of  the  risk.     Nevertheless,  since 

the  process  involves  the  balancing  of  a  variety  of  factors,  a 
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manufacturer  would  not  be  aided  in  predicting  when  a  duty  to 
instruct  or  warn  arises. 

The  issue  of  the  adequacy  of  the  warning  has  also  been 
a  difficult  one  for  the  courts.   To  be  considered  sufficient  to 
bar  a  new  user's  action  for  injuries,  the  instructions  or  warning 

should  attract  the  user ' s  attention  and  convey  the  dangerous 

14 
consequences  inherent  in  the  use  of  the  product.    This  includes 

latent  dangers  reasonably  to  be  foreseen  which  might  result  from 

15 
the  use  or  misuse  of  the  product. 

Warnings,  of  course,  have  not  always  precluded  recovery 

where  the  product  is  dangerous,  or  has  been  misused.     A  product 

is  not  necessarily  safe  merely  because  a  warning  has  been  given. 

It  may  be  regarded  as  so  dangerous,  in  fact,  that  no  warning 

17 

would  be  adequate  to  minimize  the  risk  to  a  user.     Even  though 

a  warning' has  been  given,  a  plaintiff  might  be  injured  due  to  a 

1 8 
momentary  lapse  into  forgetfulness ,   and  still  recover.     Further- 
more, in  some  employment  situations ,  a  user  will  be  unable  to 
adhere  to  a  warning  unless  he  wishes  to  risk  his  job. 

B.   Alteration 

A  second  situation  where  misuse  of  a  product  should 
often  bar  recovery  is  where  the  product  has  been  altered  by  a 
user.   While  a  manufacturer  or  supplier  may  not  rely  on  a  pur- 
chaser to  add  a  device  to  a  product  which  will  make  it  safe  for 

19 
use,    he  will  not  be  held  liable  merely  because  a  safety  device 

can  be  removed  from  the  product  or  because  the  product  is  capable 
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of  being  altered  in  some  way  to  make  it  unsafe.     It  has  been 

21 
held  that  alterations  such  as  "hot  wiring"  a  tractor  "  or 

nailing  slats  on  to  the  bottom  of  a  ladder  require  verdicts  for 

22 
the  defendant  as  a  matter  of  law.     The  courts  in  these  situations 

have  decided  that  such  alterations  are  unforeseeable..   Some 

courts,  however,  have  seen  the  matter  as  concerning  purely  the 

23 

issue  of  causation,  and  thus  allow  the  jury  to  decide  the  case. 

The  problem  of  product  alteration  has  also  invited 

legislative  efforts  toward  a  solution.   A  section  of  a  proposed 

Kansas  statute  provides: 

It  shall  be  a  defense  to  any  such  action 
[for  injury  caused  by  the  alleged  defect 
in  a  product]  that  such  damages  arose  from 
a  use  of  the  product  which  had  been  altered 
or  modified,  subsequent  to  the  manufacture 
or  sale  of  such  product,  in  such  a  way  as 
to  alter  or  modify  the  purpose,  use,  function 
or  manner  of  use  of  the  product  as  originally 

intended  by  the  manufacturer  or  for  which 

24 
such  product  was  originally  manufactured. 

A  statute  of  this  type,  in  effect,  establishes  a  bar  to  the 
plaintiff's  recovery  where  the  alteration  of  a  product  contra- 
dicts a  manufacturer's  intended  use  for  it.   Therefore,  the 
question  of  foreseeability  and  its  attendant  difficulties  are 
avoided.   A  different  legislative  approach  would  be  to  enact 
a  statute  employing  a  rebuttable  presumption  that  alteration 
of  a  product  which  reduced  its  safety  would  constitute  misuse. 
Such  misuse  would  bar  recovery,  but  the  presumption  could  be 
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rebutted  by  special  circumstances. 

C.   Articulation  of  Permissible  Uses 

The  problems  associated  with  foreseeability  could 
also  be  avoided  if  it  were  possible  to  articulate  all  permissible 
uses  of  a  product.   Any  other  use  would  constitute  misuse. 
This  approach  is  similar  to  a  legislative  or  administrative 
standards  defense ,  which  would  preclude  a  finding  of  defective- 
ness where  the  product  met  the  published  standards.   A  product- 
by-product  set  of  standards  to  determine  what  uses  of  the  product 
would  bar  the  plaintiff's  recovery  for  injury  differs  from  safety 
standard  matters  in  the  obvious  but  fundamental  fact  that  the 
focus  is  shifted  from  the  product  to  the  user.   This  presents 
a  problem  in  that  just  as  all  forms  of  contributory  negligence 
could  not  be  catalogued,  it  would  not  be  possible  to  incorporate 
all  instances  of  permissible  product  use  into  standardized  form. 

One  difficulty  in  setting  standards  for  misuse  is 
the  causation  issue.   It  is  presently  possible  that  a  plaintiff 
will  have  misused  a  product  but  that  the  misuse  did  not  have  a 
causal  relationship  to  his  injury.   For  example,  a  grinding 
wheel  which  explodes  in  a  plaintiff's  face  may  have  been  misused 
because  the  plaintiff  did  not  use  a  guard  on  the  machine  which 
was  designed  to  shield  the  user .   However,  if  it  is  determined 

that  use  of  the  guard  would  not  have  prevented  the  plaintiff's 

.  .  25 

injury,  he  would  not  be  barred  from  recovery.     Any  misuse 

standards  would  need  to  note  an  exception  to  the  rule  in  such 

instances . 
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With  this  limitation  in  mind,  a  specific  example 
may  be  considered.   The  Consumer  Product  Safety  Commission  has 
issued  a  number  of  regulations  for  particular  products  which 
must  be  complied  with  in  order  for  the  product  to  be  considered 
safe.   A  relatively  uncomplicated  product  for  which  such  regu- 
lations have  been  issued  is  the  bicycle.   Extensive  requirements 
have  been  issued  for  the  various  parts  of  a  bicycle  such  as 
the  wheels,  tires,  braking  system,  and  drive  chain.     Misuse 
regulations  governing  the  proper  use  of  a  bicycle  by  a  rider 
could  follow  such  a  functional  outline.   Misuse  would  bar 
recovery,  for  example,  if  a  plaintiff  were  injured  in  falling 
off  a  bicycle  because  he  had  raised  the  seat  above  permissible 
limits.   Similarly,  an  accident  caused  by  the  failure  of  a 
hand  brake  system  during  wet  weather  would  constitute  misuse, 
if  the  fact  that  such  brakes  are  generally  inoperable  during 
wet  weather  had  been  taken  into  account  by  the  regulations. 

IV. 
The  Proposed  Remedy 

Strengthening  the  misuse  defense  with  respect  to  the 
failure  to  heed  instructions  or  warnings  would  change  the  results 
in  many  of  the  products  liability  claims  in  which  recovery  is  now 
granted.   In  cases  where  warnings  or  instructions  were  given,  a 
known  quantity- — the  manufacturer's  or  supplier's  intention — 
would  be  the  basis  for  the  evaluation  of  plaintiff's  conduct. 
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The  extent  of  the  impact  of  such  a  change  is  unclear.   At  a 
minimum,  of  course,  the  defense  should  be  designed  so  as  to 
insure  that  warnings  and  instructions  attract  a  user's  attention 
and  clearly  convey  to  him  the  risk  which  is  faced  from  improper 
use  before  a  manufacturer  is  insulated.   In  reality,  this 
"defense"  is  little  more  than  a  refinement  of  existing  principles. 

In  the  case  of  alteration  of  the  product,  it  is  the 
feeling  of  some  manufacturers  that  the  alteration  or  modification 
which  takes  place  in  the  course  of  installation  or  maintenance 

of  the  product  is  one  of  the  most  frequent  sources  of  product 

27 
liability  claims.     Clearly,  an  unforeseeable  alteration 

28 
should  be,  and  is,  a  defense  to  a  products  claim.     A  blanket 

statutory  institution  of  the  alteration  defense  presents  problems, 

however.   In  some  instances,  for  example,  the  alteration  may 

have  been  performed  due  to  an  original  defect  which  prevented 

29 
the  product  from  working  properly.     Moreover,  since  the 

defense  is  particularly  pertinent  to  capital  products,  the 

injured  user  would  often  be  without  recourse  due  to  the  operation 

of  workers*  compensation  laws.   A  stronger  alteration  defense 

coupled  with  changes  in  workers'  compensation  has  greater  attraction, 

Theoretically,  a  strong  alteration  defense  would  place 

the  burden  on  the  user  to  avoid  the  risk  involved  in  modifying 

a  product  in  a  manner  which  would  reduce  its  safety.   This  seems 

fair  in  view  of  the  fact  that  the  product  has  left  the  control 

of  the  manufacturer.   However,  this  is  not  always  the  case, 

since  many  manufacturers  keep  track  of  their  products,  and  offer 
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to  service  them  or  suggest  improvements  during  the  products' 
lives.    Where  there  is  post-sale  involvement,  different 
standards  should  apply. 

The  adoption  of  standards  governing  the  specific 
uses  permitted  to  the  user  of  a  product  for  the  purpose  of 
allowing  his  recovery  for  product-related  injuries  could  have 
some  effect  in  reducing  liability  for  those  manufacturers  and 
suppliers  whose  products  have  a  limited  range  of  uses  which 
are  easily  defined.   In  these  situations ,  insurers  would  know 
the  precise  risk  involved  in  use  of  the  product.   However,  it 

is  virtually  impossible  to  define  all  of  the  legitimate  uses 

31 
which  might  be  made  of  a  complex  product.     Much  uncertainty 

would  remain  in  such  instances. 

Even  if  it  were  possible  to  establish  such  a  system 
by  drafting  a  comprehensive  list  of  every  permissible  use  of 
a  product,  its  static  nature  would  ill  befit  a  society  where 
products  undergo  constant  adaptation  and  modification.   As  is 
the  case  with  any  method  of  evaluating  conduct  which  attempts 
to  achieve  too  great  a  degree  of  certainty,  the  rigidity  of 
such  a  system  would  cause  many  hardships  for  individuals  whose 
special  circumstances  could  not  be  considered.   The  established 
standards  under  such  a  system  could  never  keep  pace  with  actual 
product  development.   Consequently,  injured  persons  who  might 
otherwise  be  entitled  to  recovery  for  a  product-related  injury, 
would  find  themselves  barred  because  the  standards  for  a  parti- 
cular product  were  out  of  date.   It  would  also  seem  troublesome 
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to  instruct  users  and  employees  as  to  permissible  uses  and 
to  alert  them  of  modifications  in  the  standards.  This  ap- 
proach seems  unworkable. 

V. 
Economic  Impact 

Under  present  tort  law,  the  successful  application 
of  a  misuse  defense,  wherein  the  manufacturer  proves  that  the 
consumer  misused  his  product,  relieves  the  manufacturer  of 
liability  in  a  wide  variety  of  products  liability  cases,  even 
under  application  of  a  strict  liability  rule.   Misuse  of  a 
product  can,  at  least  in  principle,  be  of  two  sorts:   a  use 
which  the  manufacturer  could,  or  should  have  reasonably  fore- 
seen; or  a  use  which,  under  no  reasonable  set  of  circumstances, 
the  manufacturer  could  have  foreseen. 

To  eliminate  recovery  where  the  misuse  was  foresee- 
able would,  undoubtedly,  greatly  simplify  this  particular  area 
of  products  liability  litigation.   However,  it  would  also  elim- 
inate the  manufacturer's  incentives  with  regard  to  proper,  ade- 
quate and  economically  efficient  instructions  and  warnings  as 
to  the  product's  use.   Although  consumers  are  best  able  to  fore- 
see the  use  to  which  they  intend  to  put  a  particular  product, 
and  so  are  the  most  efficient  and  inexpensive  accident  avoiders 
in  this  respect,  it  does  not  follow  that  eliminating  the  incen- 
tives for  manufacturers  to  warn  against  the  misuse  of  products 
is  economically  efficient. 
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The  difficulty  is  where  to  draw  the  line,  from  a 
resource  allocative  and  economic  efficiency  point  of  view. 
Although  the  line  perhaps  ought  to  be  shifted  so  as  to  put 
more  of  the  burden  with  respect  to  product  use  on  the  consumer, 
it  should  not  be  shifted  entirely  to  the  consumer.   There  are 
certainly  sufficient  kinds  of  products  where  the  manufacturer 
is  in  as  good,  or  perhaps  even  a  better, position  to  anticipate 
the  possible  misuse  of  his  product.   This  is  the  case  for  new 
products,  which  are  just  being  introduced  into  the  marketplace. 

It  follows  that  unforeseeable  misuses  of  products 
should  be  allowed  as  a  defense  in  relieving  the  manufacturer  of 
liability  in  a  products  injury  case.   Unforeseeable  misuses 
result  in  unforeseeable  accident  costs.   To  the  extent  that 
these  misuses  and  their  related  expected  costs  are  indeed  unfore- 
seeable, they  certainly  cannot  be  taken  into  account  by  the 
manufacturer  in  making  decisions  with  regard  to  the  appropriate 
amount  of  resources  that  should  be  devoted  to  accident  prevention 
and  avoidance,  by  producing  safer  products  or  by  providing  more 
product  misuse  information. 

As  a  practical  matter,  what  unforeseeability  with  respect 
to  product  use  means  is  that  the  probability  of  a  particular  use 
to  which  the  product  might  be  put  is  so  low  that  the  manufacturer 
could  not  reasonably  foresee  this  use.   Thus,  the  expected  accident 
and  injury  costs  attending  such  a  misuse  are  very  low,  perhaps 
close  to  zero.   This  being  the  case,  imposing  liability  on  the 
manufacturer  for  such  expected  accident  costs  would  be,  and  is, 
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economically  inefficient.   Such  liability  assignment  gives 
rise  to  incentives  to  devote  considerable  resources  to  the 
prevention  and  avoidance  of  accidents  which,  due  to  their 
very  low  probability  of  occurring,  have  negligible  expected 
costs . 
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(b)       Comparative   Fault 
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COMPARATIVE  FAULT 

I. 

Introduction 

Injury  from  a  product  may  result  both  from  the 
dangerous  condition  of  the  product  and  from  the  manner  in 
which  it  was  used  by  the  plaintiff.   In  most  jurisdictions, 
the  plaintiff's  contributory  negligence,  in  the  sense  of  a 
failure  to  discover  the  dangerous  condition  of  a  product 
or  a  failure  to  avoid  injury  from  it,  will  not  prevent  a 
full  recovery  of  his  damages  in  a  strict  products  liability 
action.   On  the  other  hand,  the  plaintiff's  misuse  of  a  prod- 
uct may  be  a  complete  bar  to  recovery,  unless  the  misuse  is 
determined  to  be  foreseeable,  in  which  case,  full  recovery 
is  allowed.   The  voluntary  confrontation  of  a  known  danger — 
the  defense  known  as  assumption  of  risk — may  also  prevent 
the  plaintiff  from  recovering  anything. 

The  institution  of  a  comparative  fault  system  would 
abolish  the  "all  or  nothing"  approach  which  is  currently 
used  in  evaluating  the  plaintiff's  conduct  and  replace  it 
with  an  approach  whereby  fault  is  apportioned  between  the 
plaintiff  and  defendant.   For  the  purposes  of  the  present 
discussion,  fault  can  be  attributed  to  that  party  which  could 
have  prevented  or  avoided  an  accident  at  a  resource  cost  less 
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than  the  expected  accident  cost.   When  more  than  one  party  could 
have  so  avoided  the  accident,  then  each  is  at  fault.   In  most 
cases,  the  use  of  a  comparative  fault  system  would  mean  that  all 
parties  were  being  held  responsible  for  the  natural  consequences 
of  their  own  actions. 

II. 

Assessment 

The  adoption  of  a  comparative  fault  system  results  in 
a  reduction  of  compensation  in  some  cases,  and  allows  recovery 
in  others  where  no  recovery  would  have  otherwise  been  possible. 
The  impact  of  comparative  fault  on  products  liability  insurance 
rates  is  therefore  unclear.   Early  studies  of  automobile  liability 
insurance  rates  in  states  which  adopted  comparative  negligence 
revealed  that  its  effect  was  minimal.    This  may  have  resulted 
from  the  fact  that  juries  often  apply  comparative  fault  principles 
sub  silentio  in  making  awards  for  recovery. 

Adoption  of  comparative  fault  may  expedite  the  repar- 
ations process  by  encouraging  the  parties  to  settle.   When  cases 
are  settled,  the  secondary  costs  of  accidents  are  reduced  in 
that  litigation  is  eliminated.   The  argument  that  a  defendant 
will  be  more  willing  to  enter  a  settlement  under  comparative 
fault  is  based  on  the  fact  that  insulation  will  no  longer  be 
assured  in  cases  where  the  plaintiff's  deficient  conduct  is 
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partly  responsible  for  the  accident.   While  settlements  might 
be  encouraged  on  that  basis,  it  must  also  be  noted  that  the 
adoption  of  comparative  fault  could  often  have  the  effect  of 
discouraging  settlements  by  injured  persons,  who  would,  in  most 
circumstances,  no  longer  be  threatened  with  a  complete  denial 
of  recovery. 

Perhaps  the  major  attraction  of  a  comparative  fault 
system  is  its  allocation  of  losses  to  the  parties  who  are  respon- 
sible for  causing  them.   In  a  pure  comparative  fault  system,  where 
the  plaintiff's  recovery  is  reduced  by  the  percentage  of  his 
fault,  neither  the  plaintiff  nor  the  defendant  is  required  to 
bear  any  portion  of  the  loss  for  which  he  was  not  responsible. 
It  may,  of  course,  be  argued  that  the  jury's  apportionment  of 
fault  is  speculative  and  that  the  unpredictability  of  the  jury's 
determination  undermines  the  benefits  which  could  be  gained  from 
comparative  fault.   Jury  speculation  might  be  reduced,  however, 
by  increased  use  of  special  verdicts  and  instructions.   In  any 
case,  results  under  comparative  fault  are  superior  to  those 
produced  by  a  contributory  system  if  apportionment,  in  fact, 
occurs  without  judicial  guidelines.   Clearly,  a  comparative 
approach  to  the  assessment  of  liability  is  consistent  with  the 
current  posture  of  tort  law,  where  both  fault  concepts  and  risk- 
shifting  mechanisms  must  be  considered.   It  is  therefore  recom- 
mended that  a  pure  comparative  fault  system  be  adopted. * 


See  note,  page  i. 
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III. 

The  Proposed  Remedy 

A.   Types  of  Comparative  Negligence 

Of  the  three  types  of  plaintiff's  conduct  relevant  to 
modern  products  cases — contributory  negligence,  assumption  of 
risk,  and  misuse — contributory  negligence  has  been  most  widely 
considered  over  the  years  in  all  areas  of  tort  law  where  negli- 
gence is  the  basis  for  liability.   Contributory  negligence  is 
a  19th  century  doctrine  which  bars  all  recovery  by  a  plaintiff 
in  a  negligence  action,  where  his  conduct  with  regard  to  his 
own  safety  is  deemed  inadequate  to  meet  the  standard  of  ordinary 
care.   The  harsh  effect  of  contributory  negligence  was  mitigated, 
to  some  extent,  by  exceptions  such  as  the  doctrine  of  "last  clear 
chance."   However,  the  rules  for  the  application  of  this  exception 

varied  from  jurisdiction  to  jurisdiction  and  the  results  within 

2 
a  single  jurisdiction  were  often  inconsistent.    The  major  criti- 
cism of  contributory  negligence  has  been  that  it  totally  bars  a 
plaintiff's  recovery,  even  where  his  negligence  is  slight  in 
comparison  to  that  of  the  defendant.   Under  comparative  negligence, 
on  the  other  hand,  the  plaintiff's  failure  to  observe  ordinary 
care  for  his  own  safety  is  not  a  bar  to  his  action  for  damages. 
Instead,  it  is  a  factor  to  be  taken  into  consideration  by  the 
jury,  which  makes  an  award  of  a  percentage  of  the  plaintiff's 
total  damages,  based  on  an  apportionment  of  fault  between  the 
plaintiff  and  defendant. 
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There  are  three  types  of  comparative  negligence  which 
are  currently  in  use.   Under  a  "pure"  comparative  negligence 

system,  the  plaintiff's  recovery  is  simply  reduced  by  the  degree 

3 
of  his  ov/n  fault.    Thus,  if  the  jury  determined  that  the  plain- 
tiff was  60%  negligent  in  causing  an  accident,  the  plaintiff 
would  be  entitled  to  recover  4  0%  of  his  damages.   Pure  comparative 
negligence  is  the  variant  which  is  preferred  by  most  legal  com- 
mentators. 

"50%"  jurisdictions  employ  a  form  of  comparative  negli- 
gence which  allows  the  plaintiff  to  recover  a  percentage  of  his 

damages  where  he  has  been  negligent,  only  when  his  own  negligence 

5 
does  not  equal  or  exceed  that  of  the  defendant .    In  these  juris- 
dictions, if  a  jury  finds  the  plaintiff  to  be  50%  negligent  in 
causing  the  injury,  he  is  denied  any  recovery.   New  Hampshire 
and  Vermont  employ  a  formula  in  which  the  plaintiff's  negligence 
must  exceed,  rather  than  merely  equal,  that  of  the  defendant 
before  he  is  denied  recovery.    In  these  states,  plaintiff  can 
recover  if  he  is  50%  negligent.   The  50%  form  of  comparative 
negligence  is  criticized  as  being  a  vestige  of  contributory 
negligence  which  denies  recovery  to  a  plaintiff,  even  though  the 
defendant  is  partially  responsible  for  the  plaintiff's  injury. 
A  variation  occurs  in  the  50%  system  when  a  case 

involves  multiple  defendants.   Some  jurisdictions  compare  the 

7 
plaintiff's  negligence  to  that  of  each  defendant  separately. 

Therefore,  if  one  defendant  was  found  to  be  50%  negligent,  a 
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second  defendant  20%  negligent,  and  the  plaintiff  30%  negligent, 
recovery  would  be  allowed  against  the  50%  defendant,  but  not 
against  the  20%  defendant.   Other  jurisdictions,  however,  hold 
that  the  plaintiff's  negligence  is  to  be  compared  with  the  negli- 

g 

gence  of  all  the  defendants  computed  jointly.    This  allows  the 
plaintiff  to  recover  a  portion  of  his  damages,  as  long  as  his 
negligence  does  not  exceed — or  in  some  states  equal — 50%. 

The  third  type  of  comparative  negligence  allows  the 
apportionment  of  damages  when  the  contributory  negligence  of  the 
plaintiff  is  "slight"  in  comparison  with  the  negligence  of  the 
defendant.   Whether  the  plaintiff's  negligence,  when  compared 
with  the  defendant's  negligence,  is  slight  is  usually  a  question 
for  the  jury,  although  courts  in  applying  this  system  have  had 

difficulty  in  developing  criteria  for  determining  when  the  plain- 

9 
tiff's  negligence  is  more  than  slight  as  a  matter  of  law. 

Nebraska  and  South  Dakota  have  adopted  this  system  by  statute. 

B .   Comparative  Fault  in  Strict  Liability  Actions 

Under  the  Restatement  (Second)  of  Torts  version  of 
strict  products  liability,  the  manufacturer  is  liable,  even 
though  it  has  exercised  all  possible  care  in  the  sale  and  prep- 
aration of  its  product.   The  lack  of  negligence  as  an  element 
of  strict  liability  poses  a  conceptual  problem  for  the  application 
of  comparative  negligence  principles  in  a  products  case  based 
on  the  strict  liability  theory.   An  additional  problem  is  that 


59 


most  jurisdictions  have  followed  the  comments  to  §  402A  of  the 
Restatement  and  refuse  to  recognize  conventional  contributory 
negligence  as  a  defense  to  strict  liability  claims  at  all. 
While  the  theoretical  consistency  of  applying  comparative  negli- 
gence principles  to  actions  in  strict  liability  may  be  question- 
able, courts  faced  with  the  issue  have  not  hesitated  to  do  so, 
in  order  to  overcome  the  inequities  and  artificial  distinctions 
of  the  all  or  nothing  approach.   Legal  commentators  have  been 
quick  to  applaud  this  development. 

A  number  of  bases  have  been  advanced  to  justify  the 
application  of  comparative  negligence  principles  in  strict  lia- 
bility actions.   It  has  been  said,  for  example,  that,  since 
strict  liability  merely  amounts  to  holding  a  manufacturer  or 
seller  negligent  per  se ,  a  comparison  of  the  plaintiff's  negli- 
gence and  the  defendant's  act  of  supplying  a  defective  product 

12 

is  easily  accomplished.     It  has  also  been  said  that  the  reten- 
tion of  assumption  of  risk  as  a  defense  to  strict  liability 

13 
actions  injects  a  flavor  of  negligence  into  the  proceedings. 

Moreover,  strict  liability  is  grounded  in  the  concept,  of  fault, 

and  the  failure  to  produce  a  product  free  from  an  unreasonably 

14 
dangerous  condition  constitutes  culpability  or  legal  fault. 

More  practical  resons  have  been  presented  to  justify 

the  application  of  comparative  fault  principles  in  strict  liability 

actions.   It  has  been  suggested,  for  example,  that  comparative 

negligence  statutes  were  intended  by  the  legislatures  to  facilitate 
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recovery  for  injury  or  death,  regardless  of  whether  the  plaintiff 

15 
proceeds  on  the  theory  of  negligence  or  strict  liability. 

From  the  defendant's  point  of  view,  it  has  been  asserted  that 

it  would  be  unfair,  as  a  matter  of  policy,  to  allow  full  recovery 

to  a  plaintiff  whose  own  negligence  was  a  partial  cause  of  the 

.  .     16 
injury. 

Although  the  application  of  comparative  fault  princi- 
ples in  strict  liability  cases  generally  diminishes  the  importance 
of  categorizing  the  plaintiff's  conduct  as  contributory  negligence, 
assumption  of  risk  or  misuse,  the  need  for  such  categorization 
has  not  been  completely  obviated.   In  Wisconsin,  the  state  which 
has  the  most  experience  in  applying  comparative  fault  principles 
in  all  types  of  products  actions,  assumption  of  risk  and  fore- 
seeable misuse,  as  well  as  contributory  negligence,  may  be  con- 
sidered in  determining  an  award  under  the  comparative  negligence 
statute. 

New  York,  like  Wisconsin,  and  unlike  most  other  juris- 
dictions, has  continued  to  recognize  the  availability  of  the 

defense  of  conventional  contributory  negligence  in  strict  products 

18 
liability  actions.     However,  since  New  York  did  not,  until 

recently,  employ  a  comparative  fault  system,  contributory  negli- 
gence was  treated  as  a  complete  defense  to  a  plaintiff's  action. 
Under  a  recently  enacted  New  York  statute,  however,  contributory 
negligence  and  assumption  of  risk,  but  not  misuse,  are  expressly 
recognized  as  types  of  conduct  which  will  diminish  recovery: 
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In  any  action  to  recover  damages  for  personal 
injury,  injury  to  property,  or  wrongful  death, 
the  culpable  conduct  attributable  to  the  claim- 
ant or  to  the  decedent,  including  contributory 
negligence  or  assumption  of  risk,  shall  not  bar 
recovery,  but  the  amount  of  damages  otherwise 
recoverable  shall  be  diminished  in  the  proportion 
which  the  culpable  conduct  attributable  to  the 

claimant  or  decedent  bears  to  the  culpable  con- 

19 
duct  which  caused  the  damages. 

The  New  York  Judicial  Conference,  which  drafted  the  statute,  in- 
dicated in  its  report  that  the  statute  covered  all  actions  for 

personal  injury  and  was  not  limited  to  actions  sounding  in 

20 

negligence. 

It  seems  likely  that  one  effect  of  the  institution  of 
a  comparative  fault  system  will  be  that  conduct  traditionally 
recognized  as  "contributory  negligence"  will  assume  new  relevancy 
in  strict  liability  cases,  even  in  those  jurisdictions  which  did 

not  consider  contributory  negligence  to  be  a  defense  to  strict 

21 

liability.     An  example  of  this  tendency  may  be  seen  in  a  recent 

decision  of  the  Supreme  Court  of  Florida,  in  which  that  court 
adopted  the  theory  of  strict  liability.   The  court  concluded  that, 
while  contributory  negligence,  in  the  sense  of  failing  to  discover 
the  defect  in  a  product,  would  not  be  a  complete  defense  in  a 
strict  liability  action,  a  plaintiff's  failure  to  exercise  ordinary 

care  for  his  own  safety  would  entitle  a  defendant  to  raise  com- 

22 
parative  negligence  as  a  partial  defense  in  mitigating  damages. 


62 


As  opposed  to  contributory  negligence,  assumption  of 
risk  currently  constitutes  a  complete  bar  to  recovery  in  strict 
liability  in  jurisdictions  without  a  comparative  fault  system. 
Adoption  of  comparative  fault,  however,  would  logically  result 

in  assumption  of  risk's  being  considered  only  in  the  mitigation 

23 
of  a  plaintiff's  damages.     Strictly  speaking,  however,  it  is 

not  a  necessary  result.   In  a  recent  Oklahoma  decision,  in  fact, 

assumption  of  risk  was  held  not  to  be  included  in  that  state's 

comparative  fault  system.   The  court  concluded  that,  since  the 

statute  limited  the  comparative  approach  to  situations  formerly 

classified  as  contributory  negligence,  assumption  of  risk  would 

24 
remain  as  a  complete  defense. 

On  the  other  hand,  the  Federal  District  Court  for  the 

District  of  New  Hampshire  has  concluded  that  the  New  Hampshire 

comparative  negligence  statute,  which  referred  only  to  a  plaintiff's 

contributory  negligence,  would  be  applicable  to  a  plaintiff's  con- 

25 
duct  which  amounted  to  assumption  of  risk.     The  court  noted 

that  conventional  contributory  negligence  was  applicable  to 

strict  liability  in  New  Hampshire,  but  that  New  Hampshire  did  not 

distinguish  between  assumption  of  risk  and  contributory  negligence. 

Ideally,  the  adoption  of  comparative  fault  in  strict  liability 

should  eliminate  the  need  to  draw  shadowy  distinctions  between 

p  f. 
contributory  negligence  and  assumption  of  risk.     Moreover, 

since  assumption  of  risk  is  a  judicial  doctrine,  statutory 

authorization  is  not  required  for  a  court  to  apply  comparative 
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fault  principles  to  conduct  categorized  as  assumption  of  risk. 

Adoption  of  a  comparative  approach  in  considering  the 
effect  of  the  plaintiff's  conduct  need  not  be  limited  to  the 
doctrines  of  contributory  negligence  and  assumption  of  risk. 
For  example,  the  Judicial  Conference  Report  on  the  New  York 
comparative  negligence  statute  indicates  that  use  of  a  product 

for  other  than  its  normally  intended  purpose  constitutes  culpable 

2  8 
conduct  which  diminishes  a  plaintiff's  recovery.     Use  of  a 

product  for  an  unintended  purpose  may  negate  the  plaintiff's 

contention  that  the  injury  was  caused  by  the  defective  condition 

of  the  product,  thereby  defeating  recovery.   It  is  an  essential 

element  of  the  plaintiff's  case  that  the  injury  resulted  from 

the  condition  of  the  product,  rather  than  from  his  own  abnormal 

29 
conduct.     However,  the  more  prevalent  test  for  determining 

when  misuse  bars  recovery  is  whether  the  misuse  was  foreseeable. 

Professor  Schwartz  contends  that  a  comparative  negli- 
gence statute  should  not  apply  to  unforeseeable  misuse  since, 

under  this  circumstance,  a  manufacturer  or  supplier  has  breached 

31 

no  duty  to  a  consumer.     Under  this  view,  unforeseeable  misuse 

is  a  complete  bar  to  a  plaintiff's  recovery.   The  difference 
between  misuse,  assumption  of  risk  and  contributory  negligence, 
which  are  affirmative  defenses,  appears  to  be  that,  in  the  case 
of  misuse,  an  essential  element  for  allowing  even  a  diminished 
recovery  is  missing.   Nevertheless,  when  a  type  of  misuse  should 
have  been  foreseen,  by  the  defendant,  it  is  generally  held  that 
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he  should  bear  some  responsibility,  along  with  the  plaintiff, 

for  the  plaintiff's  injury.   Therefore,  foreseeable  misuse  should 

be  viewed  within  the  comparative  system,  and  the  plaintiff's 

award  should  be  reduced  by  the  proportion  of  his  fault.   A 

Wisconsin  decision  is  in  agreement  with  the  approach  which  divides 

misuse  into  foreseeable  and  unforeseeable  categories  for  purposes 

of  applying  comparative  fault  principles: 

[If]  abnormal  use  related  to  the  occurrence 
of  the  injury,  liability  should  not  follow 

unless  the  abnormal  use  was  itself  foresee- 

32 
able . 

A  different  approach  to  the  interaction  of  misuse  and 
comparative  fault  has  been  taken  by  the  Federal  District  Court 
for  the  District  of  Idaho.   Under  this  view,  once  a  plaintiff's 
culpable  behavior  in  misusing  a  product  is  established,  comparative 
principles  are  applied  by  the  jury,   The  standard  for  testing 
misuse  is  foreseeability .   However,  the  court  rejected  the  defen- 
dant's contention  that  unforeseeable  misuse  constitutes  a  complete 
bar  to  a  plaintiff's  claim.   Thus  the  court  implicitly  rejected 
the  bifurcated  approach  to  misuse  for  comparative  fault  purposes. 
In  this  court's  view,  misuse  becomes  a  bar  to  the  plaintiff's 

claim  only  when  the  jury  determines  that  misuse  was  a  superseding 

33 

cause  of  the  plaintiff's  injury. 
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C.   The  Relationship  of  Comparative  Fault  to  Contribution 

Of  the  different  types  of  comparative  fault  systems, 

the  pure  type  seems  most  consistent  with  the  equitable  nature 

34 
of  apportionment.     The  50%  rule  not  only  sometimes  insulates 

defendants  who  are  partially  responsible  for  the  plaintiff's 
injury,  but  can  also  lead  to  gross  inequities  in  multiple  defen- 
dant cases.   In  such  cases,  where  one  defendant ' s  fault  is  found 
to  be  less  than  that  of  the  plaintiff's,  another  defendant  might 
be  liable  for  damages  which  should  have  been  partially  borne  by 
the  defendant,  who  has  been  exonerated.   On  the  other  hand,  the 
rule  protects  defendants  who  are  only  slightly  at  fault  from 
being  subjected  to  the  entire  amount  of  damages  due  to  application 
of  principles  of  joint  and  several  liability.   As  the  number  of 
defendants  in  a  case  increases,  the  likelihood  that  a  jury  will 
find  the  fault  of  any  one  of  them  to  be  greater  than  the  plain- 
tiff s  decreases.   In  jurisdictions  that  follow  the  rule  that  a 
plaintiff  may  not  recover  against  a  defendant  whose  negligence 
is  less  than  his  own,  the  naming  of  additional  defendants  becomes 
a  strategic  consideration. 

The  state  of  Wisconsin  includes  an  additional  factor 
in  its  comparative  fault  process  that  gives  even  greater  effect 
to  the  practice  of  comparing  the  plaintiff's  fault  to  the  fault 
of  a  single  defendant.   V7isconsin  requires  the  jury  to  determine 
the  negligence  of  each  tortfeasor  who  was  at  fault,  whether  or 
not  he  is  included  as  a  party  in  the  case.   This  extends  even  to 
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parties  with  whom  the  plaintiff  has  reached  a  settlement. 

The  ultimate  effects  of  adopting  a  comparative  fault 
approach  in  products  cases  may  be  muted  or  increased  by  the  policy 
within  a  jurisdiction  concerning  the  matters  of  contribution 

and  indemnity.   Some  jurisdictions  refuse  to  allow  contribution 

3  6 

among  tortfeasors.     When  a  tortfeasor  is  not  joined  in  the 

action  by  a  plaintiff  and  thus  escapes  liability,  this  rule 
amounts  to  the  application  of  an  all  or  nothing  approach  among 
tortfeasors.   Other  states,  while  allowing  contribution  among 
tortfeasors,  place  apportionment  on  a  pro  rata  basis.   While 
this  system  has  the  virtue  of  simplicity,  it  is  not  congruent 

with  the  method  of  apportionment  under  a  comparative  fault 

37 
system.     Another  group  of  states  allows  contribution  among 

3  8 
tortfeasors  on  a  comparative  basis.     This  system  is  regarded 

as  consonant  with  pure  comparative  fault  principles. 

The  problem  of  choosing  an  appropriate  contribution 
rule  could  be  avoided  if  joint  and  several  liability  were  abolished 
in  comparative  fault  cases.   New  Hampshire  and  Vermont,  for 
example,  have  statutes  making  each  tortfeasor  liable  in  propor- 
tion to  his  own  negligence  for  that  percentage  of  the  plaintiff's 

39 
damages.     While  these  statutes  are  capable  of  an  interpretation 

that  joint  and  several  liability  have  been  abrogated,  the  validity 

40    ... 
of  such  an  interpretation  has  been  doubted.     Limiting  recovery 

against  a  defendant  to  the  amount  of  damages  resulting  from  his 

own  fault  might  be  an  equitable  aspect  of  comparative  fault  when 
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applied  to  manufacturers,  especially  where  an  employer,  who  is 
immune  from  suit  due  to  workers '  compensation,  was  also  at  fault 
in  causing  the  plaintiff's  injury.   The  likelihood  of  a  plaintiff's 
failing  to  recover  the  full  amount  of  damages  to  which  he  is 
entitled,  however,  would  be  increased  by  the  abolition  of  joint 
and  several  liability. 

The  doctrine  of  indemnity,  which  shifts  the  entire 
burden  of  paying  a  plaintiff ' s  recovery  from  one  defendant  to 
another,  is  not  necessarily  affected  by  the  adoption  of  comparative 
fault.   The  shifting  of  the  entire  loss  to  one  defendant,  however, 
is  inconsistent  with  apportionment  of  damages.   Wisconsin  has 

abolished  indemnity  in  comparative  fault  situations,  and  this 

41 
rule  extends  to  strict  liability  actions  for  defective  products. 

The  proper  subject  of  apportionment  under  a  comparative 

negligence  statute  is  the  fault  of  the  parties,  rather  than  the 

causal  effect  of  their  actions  in  bringing  about  an  injury.   It 

is  still  possible,  of  course,  for  a  court  to  determine  that  the 

negligence  of  one  party  was  the  sole  proximate  cause  of  an  injury 

42 

and  to  award  or  deny  full  recovery  on  that  basis.     This  should 

be  done  with  circumspection,  however,  since  directing  a  verdict 
for  the  defendant,  for  the  reason  that  a  plaintiff's  actions  were 

the  sole  proximate  cause  of  his  injuries,  may  simply  amount  to 

43 
a  reintroduction  of  contributory  negligence.     Nevertheless,  it 

is  also  possible  that  a  jury,  while  finding  a  plaintiff  negligent 

in  a  case  where  comparative  fault  is  being  applied,  will  not 
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reduce  his  recovery  because  his  negligence  is  not  viewed  as  a 

44 
causal  factor  in  producing  his  injury.     However,  the  trial 

court  has  the  power  to  overturn  such  a  finding  when  it  has  no 

45 
basis  in  the  evidence. 


IV. 
Economic  Impact 

The  strict  application  of  comparative  negligence  may 
result  in  economically  inefficient  changes  in  either  manufacturers1 
or  consumers'  behavior  or  both.   In  some  instances  application  of 
such  a  test  will  not  result  in  an  optimal  allocation  of  resources. 

An  example  readily  illustrates  this  result.   In  those 
instances  where  a  given  expected  accident  cost  can  be  prevented 
by  the  manufacturer  more  efficiently — at  lower  resource  cost— - 
than  it  can  be  avoided  by  the  consumer,  the  economically  effi- 
cient solution  would  call  for  making  the  manufacturer  liable  for 
the  accident-producing  damages.   Conversely,  if  the  consumer  was 
the  more  efficient  accident  avoider,  the  economically  efficient 
solution  would  call  for  making  the  consumer  liable  for  the  damages, 
and  making  him  bear  the  entire  economic  cost  of  the  accident  and 
injury,  by  barring  the  consumer  from  recovering  any  damages  in 
such  a  case.   Whichever  is  the  case,  and  whichever  party  is  held 
liable  for  damages,  the  other  party's  incentives  for  engaging 
in  accident  prevention  or  avoidance  are,  of  course,  minimized. 
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In  instances  where  the  consumer  could  have  prevented 
or  avoided  the  accident  at  a  resource  cost  less  than  the  expected 
accident  cost,  the  application  of  the  doctrine  of  contributory 
negligence  bars  the  consumer  from  the  recovery  of  damages.   Contri- 
butory negligence  leads  to  the  economically  efficient  solution, 
by  making  the  consumer  bear  the  economic  accident  costs  via  barring 
his  recovery  of  damages  from  the  manufacturer.   If,  on  the  other 
hand,  and  in  the  absence  of  contributory  negligence,  the  manu- 
facturer were  held  liable,  the  consumer  would  have  no  incentives 
to  undertake  accident- avoiding  measures. 

In  contrast,  where  the  manufacturer  is  in  a  position 
to  avoid  the  accident  more  efficiently,  application  of  the  contri- 
butory negligence  rule  results  in  a  move  away  from  a  value- 
maximizing,  economically  efficient  solution.   Here,  if  the  doctrine 
of  contributory  negligence  is  applied,  the  manufacturer's  incen- 
tives to  undertake  accident  prevention  would  be  minimized,  or 
perhaps  eliminated  altogether. 

The  increasing  application  of  the  doctrine  of  compar- 
ative negligence  appears  to  be  an  attempt  by  the  courts  to 
address  this  latter  situation.   Rather  than  applying  the  doctrine 
of  contributory  negligence,  where  the  consumer's  recovery  for 
economic  damages  is  reduced  to  zero  if  his  injury  was,  in  even 
minor  part,  due  to  his  own  negligence,  the  courts  have  increas- 
ingly applied  the  doctrine  of  comparative  negligence.   Thus, 
the  consumer's  damages  are  awarded  in  an  amount  proportionate  to 
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the  extent  to  which  his  own  negligent  behavior  contributed  to 
and  caused  the  accident.   Although  a  shift  from  a  standard  of 
contributory  negligence  to  one  of  comparative  negligence  may- 
appear  to  be  moving  the  liability  system  in  the  proper— economi- 
cally efficient  —  direction,  this  may  not  always  be  the  case. 
Application  of  a  standard  of  comparative  negligence 
may  result  in  an  excess  of  resources'  being  devoted  to  accident 
prevention  and  avoidance.   An  economically  inefficient — -too 
high — level  of  safety  and  an  economically  insufficient  number  of 
accidents  will  result.   Where  the  manufacturer  is  the  lower- 
cost  accident  preventer,  relative  to  the  consumer,  and  the  defen- 
dant is  liable  for  the  entire  accident  related  damages,  the 
manufacturer  will,  in  fact,  expend  the  given  resources  to  prevent 
the  accident,  presumably  by  making  its  product  safer.   If,  on 
the  other  hand,  through  the  application  of  the  standard  of  com- 
parative negligence,  the  manufacturer  is  liable  only  for  some 
proportion  of  the  total  damages,  because  of  the  consumer's  contri- 
butory negligence,  the  manufacturer  will  still  have  an  incentive 
to  spend  the  same  level  of  resources  to  prevent  the  accident  as 
before,  as  long  as  the  dollar  value  of  these  resources  required 
to  prevent  the  accident  are  less  than  his  proportionate  share  of 
the  damages  burden.   Similarly,  since  the  consumer,  under  comparative 
negligence,  will,  in  fact ,  bear  a  share  of  the  damages  burden  pro- 
portionate to  his  contributory  negligence,  he  will  have  an  incen- 
tive also  to  spend  resources  on  accident  avoidance,  so  long  as 
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the  value  of  the  resources  he  spends  is  less  than  the  proportion- 
ate share  of  the  damages  burden  he  will  have  to  bear. 

Accordingly,  it  is  apparent  that  application  of  the 
doctrine  of  comparative  negligence  may  sometimes  result  in  a 
substantially  greater  level  of  resources1  being  devoted  to 
avoiding  the  same  accident  (and  hence  reducing  expected  accident 
costs  by  the  same  amount  than  was  the  case  under  a  negligence 
or  contributory  negligence  standard).  This  follows  simply  from 
the  fact  that,  under  either  of  the  two  latter  standards,  either 
the  manufacturer  or  the  consumer  had  an  incentive  either  to 
prevent  or  to  avoid  the  costly  accident.   Under  comparative 
negligence,  depending  on  hov;  the  damage  liability  is  apportioned, 
both  parties  may  spend  resources  to  avoid  the  same  accident,  at 
a  total  resource  cost  greater  than  if  either  one  or  the  other 
had  done  so. 

Moreover,  as  has  been  noted  by  at  least  one  student 
of  the  subject,  application  of  the  doctrine  of  comparative  negli- 
gence may  also  conceivably  lead  to  neither  party's  spending 

46 
resources  on  an  avoidable  accident.     The  manufacturer,  knowing 

or  believing  the  consumer  has  the  economic  incentive  to  avoid 
the  accident,  may  well  rely  on  the  consumer's  so  doing.   Con- 
versely, for  the  same  reason,  the  consumer  may  well  rely  on  the 
manufacturer.   The  result  in  this  circumstance  would  be  society's, 
and  the  consumer's,  incurring  an  avoidable  accident  cost  sub- 
stantially in  excess  of  the  corresponding  accident  avoidance  cost. 
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c.   Modifications  Regarding  Damages 
(1)   Attorney's  Fees 
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ATTORNEY'S  FEES 

I. 

Introduction 

Instead  of  charging  fees  based  on  an  hourly  rate  for 
their  services,  plaintiffs'  lawyers  very  often  charge  their 
clients  on  a  "contingent  fee"  basis.   The  basic  principle  of 
the  contingent  fee  is  very  simple.   Under  a  contractual 
arrangement  between  the  lawyer  and  the  client,  the  lawyer 
receives  no  fee  at  all  unless  he  succeeds  in  recovering  a 
monetary  award — a  judgment  or  settlement — for  the  client. 
Thus,  the  fee  is  absolutely  contingent  upon  recovery.   In  addition, 
the  typical  contingent  fee  arrangement  is  also  "contingent"  in 
a  second  sense.   The  size  of  the  fee  is,  in  some  way,  pro- 
portional to  the  dollar  amount  of  the  recovery.   The  simplest 
such  arrangement  calls  for  the  fee  to  be  a  flat  percentage 
of  the  recovery. 

The  use  of  the  contingent  fee  is  widespread  through 
many  fields  of  the  law.    However,  it  is  especially  prevalent 

in  tort  law,  and  almost  universally  the  rule  in  personal  injury 

2 
actions.    A  1957  study  of  personal  injury  litigation  in 

New  York  City  showed  that  the  average  rate  of  contingent  fee 

3 
was  '35%.    Fees  in  such  litigation  today  are  probably  about 

the  same.   While  plaintiffs'  lawyers  sometimes  charge  a  flat 

percentage  of  the  recovery — typically  33-1/3% — certain 

refinements  are  often  used  to  make  the  fee  more  equitable.   For 
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example,  a  lawyer  may  have  two  cases  identical  in  all  respects 
except  that  one  client  recovered  $10,000  and  the  other  $100,000. 
A  flat  percentage  fee  would  require  the  second  client  to  pay 
ten  times  as  much  for  essentially  the  same  services.   Thus, 
lawyers  often  use  a  graduated-fee  scale  in  which  the  percentage 
rates  decrease  as  the  amount  of  recovery  increases.   Another 
refinement  takes  account  of  the  fact  that  a  lawyer  who  settles 
a  claim  before  even  filing  suit  has  invested  much  less  of  his 
time  than  one  who  goes  through  trial  or  appeal  to  recover  the 
same  amount.   Thus,  it  is  common  for  the  percentage  rates  to 
increase,  depending  upon  the  stage  in  the  prosecution  of  the  case 
which  has  been  reached  before  recovery. 

In  fact,  the  overwhelming  majority  of  personal  injury 
claims  are  not  prosecuted  to  a  trial  verdict.   The  1957  New 
York  City  study  showed  that  approximately  half  of  all  cases  were 
disposed  of  without  filing  suit,  and  another  45%  of  the  cases 
were  closed  after  suit  was  filed,  but  before  the  beginning  of 

the  trial.   Of  the  remaining  small  percentage  which  went  to  trial, 

4 
65%  were  settled  during  the  trial.    A  more  recent  estimate  m- 

5 
dicates  that  90%  of  all  claims  are  settled.    Thus,  any  proposal 

to  change  the  contingent  fee  system  must  respond  to  the  fact 

that  this  is  primarily  a  phenomenon  of  the  settlement  process, 

not  of  jury  verdicts. 

The  contingent  fee  was  originally  considered  illegal 

under  the  common  law  doctrine  of  champerty  and  maintenance, 

7 
but  is  now  permitted  in  some  form  in  all  American  jurisdictions. 
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Nevertheless,  the  contingent  fee  system  remains  very  controver- 
sial because  of  its  effects  on  the  relationship  between  the 
lawyer  and  his  client,  the  plaintiff. 

The  principal  argument  for  the  contingent  fee  is 
that,  in  its  absence,  many  persons  with  meritorious  claims  would 
be  unable  to  afford  a  lawyer  and  would  effectively  be  denied 

o 

access  to  the  courts.    This  is  particularly  true  in  the  case 
of  product-related  injuries,  where  the  cost  of  investigating 
claims  is  high  and  the  preparation  for  trial  is  complex  and 
time-consuming.   Moreover,  alternative  methods  of  providing 
legal  representation  have  been  tried  without  great  success.  Legal 
aid,   prepaid  legal  insurance,  and  various  forms  of  institutional 
legal  services  have  not  proved  adequate.   Opponents  of  the  contin- 
gent fee  system  sometimes  recommend  that  the  prevailing  party  be 
allowed  to  recover  attorneys'  fees  from  his  opponent,  as  is  done 
in  England.   This  proposal,  however,  appears  to  create  more  prob- 
lems than  it  would  solve,  by  discouraging  claimants  from  bringing 
meritorious  actions  for  fear  of  the  costs  involved  if  they  do  not 

prevail.   Furthermore,  there  is  a  split  of  opinion  as  to  whether 

9 
such  a  change  would  result  in  any  decrease  in  insurance  costs. 

Opponents  argue  that  a  contingent  fee  contract  is 

inherently  unfair,  because  a  lawyer  can  use  his  superior 

knowledge  to  take  advantage  of  a  client,  who  is  distracted  by 

his  injury  and  incapable  of  his  best  judgment.     The  reply 

is  that  the  contract  is  freely  arrived  at  and  the  contingent 


78 


fee  arrangement  is  regarded  by  clients  as  fair  and  desirable. 
Indeed,  almost  all  claimants  prefer  a  contingent  fee,  even  if 
they  are  able  to  pay  a  flat  hourly  fee.   The  simple  justice 
of  "no  recovery,  no  fee"  appeals  to  the  layman. 

Opponents  concede  that  the  contingent  arrangement 
is  fair  if  the  lawyer  is  unsuccessful  and  no  fee  is  paid,  but 
contend  that  the  successful  plaintiff  pays  exorbitant  fees. 
Defenders  of  the  contingent  fee  point  out  that  the  lawyer  must 
charge  a  high  fee,  in  comparison  to  his  hourly  rate,  in  those 
cases  where  he  is  successful  in  order  to  offset  the  other 
cases  where  he  earns  no  fee  at  all.   There  are  two  counter- 
arguments.  First,  it  is  argued  that  the  fees  charged  to 
successful  clients  are  far  higher  than  necessary  to  offset  the 
occasional  instance  of  no  recovery.   Second,  the  concept  of 

making  successful  clients  in  effect  pay  the  fees  of  the  unsuc- 

12 
cessful  clients  is  questionable.     Moreover,  some  of  the  suc- 
cessful clients  are  "overcharged"  much  more  egregiously  than  others 

Opponents  argue  that  the  contingent  fee  arrangement, 
by  giving  the  lawyer  a  part  ownership  of  the  claim,  inevitably 
results  in  conflicts  of  interest  between  the  lawyer  and  the 
client,  and  that,  since  the  lawyer  usually  controls  the  prose- 
cution of  the  claim,  it  is  the  client's  interests  which  are 
sacrificed  whenever  a  conflict  arises.   For  example,  if  it 
were  possible  for  a  lawyer  to  settle  a  claim  for  $50,000  with 
one  telephone  call  to  an  insurance  company,  he  might  be  reluctant 
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to  spend  months  taking  the  case  to  trial  even  though  the  jury 

13 
verdict  would  probably  exceed  $100,000.     Conversely,  the 

client  might  be  under  financial  pressure  to  accept  a  low  early 

settlement,  while  his  lawyer   prefers  to  hold  out  for  a  better 

«    14 
offer. 

If  there  is  an  irreconcilable  difference  of  opinion, 

the  client  can,  of  course,  discharge  his  lawyer,  but  he  may  then 

15 
end  up  paying  two  lawyers.     Extreme  cases  of  overreaching 

by  the  lawyer  may  warrant  disciplinary  action  by  the  bar 

association.   The  fact  remains,  however,  that  to  a  certain 

extent,  conflicts  of  interest  are  inherent  in  a  system  which 

gives  the  lawyer  a  direct  financial  stake  in  the  outcome. 

A  second  criticism  of  the  contingent  fee  system  is 

that  it  provokes  unprofessional  conduct  by  lawyers.   Contingent 

fees  are  sometimes  blamed  for  the  conduct  of  lawyers  who  engage 

in  "ambulance  chasing,"  but  it  seems  more  accurate  to  say  that 

"it  is  the  size  of  the  fee,  rather  than  its  contingency,  which 

16 
is  the  reason  for  active  competition  for  injured  claimants." 

Contingent  fees  are  also  said  to  encourage  the  prosecution  of 

dubious  small  claims,  where  the  lawyer  anticipates  that  the 

defendant  will  make  a  quick  settlement,  rather  than  incur 

the  expense  of  litigation.   The  success  of  this  unfortunate 

tactic  has  nothing  to  do  with  the  contingent  fee,  but  the 

prospect  of  a  large  fee  may  indeed  induce  such  "nuisance" 

suits.   Contingent  fees  are  also  said  to  encourage  lawyers  to 
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exaggerate  the  size  of  claims  and  to  engage  in  improper  and 
overzealous  trial  tactics.   This  is  largely  conjectural.   If 
true,  the  more  appropriate  remedy  may  be  increased  supervision 
by  the  courts  and  bar  associations. 

Finally,  the  argument  is  made  that  the  contingent 
fee  arrangement  works  unfairly  to  the  disadvantage  of  the  de- 
fendant in  a  personal  injury  action  which  is  pursued  to  a  ver- 
dict.  The  jury,  it  is  said,  understands  that  the  plaintiff's 
gross  recovery  will  be  considerably  reduced  by  the  payment  of 
his  attorney's  fee.   Since  they  regard  that  fee  as  a  cost 
which  the  defendant  ought  to  bear,  they  tacitly  increase  the 

size  of  the  pain  and  suffering  award  in  a  thinly-veiled  at- 

17 
tempt  to  reimburse  the  plaintiff  for  his  legal  expenses. 

If  this  widely-held  suspicion  is  correct,  the  result  is  that 

jury  verdicts  in  personal  injury  cases  are  about  one-third 

higher  than  they  should  be.   This  theory  can  only  be  a  guess, 

however,  because  the  methods  of  juries  in  arriving  at  verdicts 

18 
are  shrouded  in  uncertainty.     As  a  rule,  the  jury  instructions 

include  no  mention  at  all  of  the  plaintiff's  legal  expenses. 
The  jury's  verdict  is  not  broken  down  into  component  elements 
and,  in  any  case,  the  award  for  pain  and  suffering  is  so  nebu- 
lous that  there  is  no  way  of  knowing  whether  the  jury  increased 

19 
it  to  cover  the  contingent  fee. 
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Much  attention  has  been  focused  on  the  behavior  of 
juries  in  this  respect.   However,  only  a  very  small  percentage 
of  personal  injury  claims  are  decided  by  a  jury  verdict. 
Most  claims  are  disposed  of  through  negotiated  settlements, 
in  which  the  effect  of  the  contingent  fee  is  difficult  to 
assess.   One  may  suppose  that,  if  the  claimant  sought  to 
recover  a  net  amount  of  $10,000,  he  would  instruct  his  lawyer 
not  to  settle  for  less  than  $15,000  if  the  contingent  fee  were 
33-1/3%.   In  this  example,  the  defendant  would  apparently  be 
paying  the  plaintiff's  legal  fee.   The  analysis  is  not  so 
simple,  however,  since  any  settlement  is  apt  to  be  a  compromise 
in  which  the  claimant  accepts  less  than  the  full  value  of  his 
claim  if  it  were  pursued  to  a  favorable  verdict.   Furthermore, 
it  is  the  lawyer,  rather  than  the  client,  who  usually  controls 
the  negotiations.   Thus,  the  settlement  amount  will  not 
necessarily  reflect  the  client's  perspective. 

In  short,  there  is  no  reliable  way  to  estimate  the 
extent  to  which  the  contingent  fee  system  increases  the 
aggregate  total  of  claims  paid  by  personal  injury  defendants. 
In  fact,  the  main  reason  that  defendants  urge  limitations  on 
the  size  of  contingent  fees  has  nothing  to  do  with  the  dollar 
impact  of  those  fees.   Rather,  the  proposed  limitation  of 
contingent  fees  may  be  perceived  as  the  most  effective  way  to 
reduce  the  incentive  to  plaintiffs'  lawyers,  and  thereby  to 
reduce  the  volume  of  personal  injury  claims.   If  this  is  the 
real  thrust  of  the  proposal,  it  undermines  the  cardinal  virtue 
of  the  contingent  fee. 
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II. 

Assessment 

Many  of  the  foregoing  policy  arguments  pertain  to 
potential  abuses  in  the  contingent  fee  arrangement.   While 
they  are  not  to  be  lightly  dismissed,  these  are  problems 
perhaps  best  addressed  by  supervision  and  discipline  within 
the  legal  profession.   They  do  not  go  to  the  heart  of  the 
controversy.   The  fundamental  questions  are  to  what  extent 
the  contingent  fee  is  indispensable  as  a  means  of  guaranteeing 
legal  representation  for  injured  parties  who  could  not  otherwise 
afford  to  prosecute  their  claims,  and  to  what  extent  it  imposes 
an  unfair  burden  on  the  defendants  in  products  liability 
suits . 

One  of  the  proposals  described  below  would  eliminate 
the  contingent  fee  altogether,  permit  the  successful  plaintiff 
to  recover  a  reasonable  lawyer's  fee,  and  sharply  reduce  the 
pain  and  suffering  award.   This  ambitious  proposal  is  super- 
ficially attractive,  but  has  several  very  serious  flaws. 
Moreover,  the  possible  benefits  are  too  speculative  to  justify 
such  a  drastic  restructuring  of  the  tort  law. 

A  more  modest  proposal  places  limits  on  the  contingent 

fee  as  a  percentage  of  recovery.   It  seems  unlikely,  however, 

.  .         .     20 

that  this  would  reduce  the  size  of  personal  injury  verdicts. 

The  plaintiff  is  not  supposed  to  recover  his  lawyer's  fee  in 
the  first  place  and,  even  if  juries  do,  in  effect,  permit  such 
recovery,  few  jurors  would  be  so  sophisticated  as  to  respond 
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to  a  change  in  the  contingent  fee  schedule.   Nevertheless, 
fee  limitations  may  reduce  the  size  of  settlements,  since 
both  parties  would  be  aware  of  the  fee. 

A  limitation  of  fees  to  a  single  flat  rate  would 
be  a  disincentive  for  lawyers  to  take  personal  injury  cases, 
especially  small  claims.   This  would  effectively  eliminate 
many  meritorious  claims  and  some  "nuisance"  claims.   A  more 
sensitive  approach  is  a  graduated  fee  schedule  similar  to 
New  Jersey's.   However,  the  New  Jersey  fee  limitations  do 

not  have  much  impact  unless  the  amount  recovered  exceeds 

21 
$100,000.     In  the  final  analysis,  fee  limitations  benefit 

the  plaintiff  the  most,  but  do  not  significantly  help  the 

products  liability  defendant  until  they  become  so  stringent 

that  the  plaintiff's  lawyer  loses  his  incentive  and  the  volume 

of  claims  begins  to  dwindle. 

A.   Limitations  on  Contingent  Fees. 

More  than  20  federal  statutes  and  numerous  adminis- 
trative regulations  limit  or  regulate  lawyers'  fees  in  speci- 

22 
fie  federal  causes  of  action.     The  simplest  approach  is 

that  taken  by  the  Federal  Tort  Claims  Act,  which  prohibits 

lawyers  from  demanding  or  receiving  fees  in  excess  of  25% 

of  any  judgment  recovered  pursuant  to  the  Act  or  20%  of  any 
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23 
settlement  or  administrative  award  rendered.     As  originally 

enacted,  these  limits  were  lower:   20%  of  the  amount  recovered 

after  suit  had  been  filed  or  10%  of  administrative  awards. 

When  they  were  raised  to  the  present  levels  in  the  19  66  amend- 

24 
ment  of  the  Act,    the  Senate  Report  indicated  that  the  in- 
creases were  necessary  to  stimulate  lawyers'  acceptance  of 

these  claims  by  bringing  the  fees  "more  nearly  in  line  with 

25 

those  prevailing  in  private  practice." 

A  slight  refinement  of  these  flat-percentage  limits 
is  found,  for  example,  in  the  Indiana  medical  malpractice 
statute,  which  limits  fees  to  15%  of  amounts  in  excess  of 
$100,000  recovered  from  the  state's  patient  compensation 

fund.     No  limitation  is  placed,  however,  on  fees  for  re- 

27 
covery  of  the  first  $100,000  (from  the  health  care  provider). 

Since  fewer  than  one  percent  of  all  medical  malpractice  cases, 

28 
in  1973,  involved  awards  of  more  than  $100,000,    this  limi- 
tation is  of  very  limited  impact. 

A  much  more  sophisticated  approach  to  fee  limitations 

has  been  adopted  by  court  rules  in  New  York  and  New  Jersey. 

29 
New  York's  First  and  Second  Judicial  Departments    and  the 

30 
New  Jersey  Supreme  Court    have  established  graduated  fee 

schedules  which  limit  fees  to  decreasing  percentages  as  the 

amount  of  recovery  increases.   Both  rules  provide  that  after 
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settlement  is  reached  or  judgment  is  rendered,  the  lawyer 
may  apply  to  the  court  for  permission  to  charge  a  higher 
fee  if  the  permitted  fee  is  inadequate  in  light  of  all  the 
circumstances „ 

The  New  Jersey  rule  has  withstood  a  broad  consti- 

31 
tutional  challenge.     The  New  York  rule  was  attacked  on  more 

32 

narrow   grounds  in  Gair  v.  Peck,    an  action  for  declara- 
tory judgment,  where  the  plaintiffs  contended  that  the  fee 
limitations  conflicted  with  a  state  statute  which  provided 
that  a  lawyer's  compensation  is  governed  by  an  agreement  be- 
tween him  and  his  client.   In  upholding  the  rule,  the  court 
of  appeals  construed  it  as  a  set  of  guidelines  which  merely 

deemed  certain  fee  percentages  to  be  "unconscionable"  or 

33 
"unreasonable."     However,  such  fee  limitations,  if  applied 

solely  to  products  liability  cases,  would  encounter  equal 
protection  objections. 

In  order  to  have  a  significant  impact  in  the  prod- 
ucts liability  context,  any  fee  limitation  would  have  to  ef- 
fect a  substantial  change  from  the  existing  situation.   Lawyers 
sometimes  use  graduated  fee  schedules  anyway.   Thus,  that  con- 
cept would  not  mark  a  radical  departure.   Of  the  two  graduated 
fee  models,  the  New  York  rule  appears  to  have  much  less  impact, 
since  a  lawyer  can  always  choose  to  charge  a  straight  33-1/3% 
fee.   In  contrast,  under  the  New  Jersey  schedule,  the 
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maximum  fee  declines  toward  10%  as  the  amount  of  recovery 
becomes  very  large.   The  latter  model  therefore  exerts  much 
greater  impact.   The  only  danger  is  that  it  might,  like  the 
original  fee  limitation  in  the  Federal  Tort  Claims  Act, 

unduly  discourage  plaintiffs1  lawyers  from  taking  personal 

■  •  35 

injury  cases. 

B.  Elimination  of  Contingent  Fees. 

As  previously  discussed,    there  is  reason  to  believe 
that  juries  in  personal  injury  cases  often  award  the  plaintiff 
recovery  of  his  lawyer's  fee,  in  the  guise  of  pain  and  suffering 
damages.   Some  critics  of  the  contingent  fee  system  regard  this 
phenomenon  as  an  opportunity  to  kill  two  birds  with  one  stone 
by  effecting  a  drastic  change  in  the  system.   First,  the  contin- 
gent fee  in  its  present  form  would  be  abolished.   Second,  the 
successful  plaintiff  would  be  permitted  to  recover,  as  an 
element  of  damages,  a  reasonable  lawyer's  fee.   Third,  the 
award  for  pain  and  suffering  would  be  abolished  or  strictly 
limited. 

Proponents  of  this  remedy  suggest  that  it  would 
offer  both  practical  and  conceptual  advantages  over  the 
existing  system.   There  would  be  a  reduction  in  the  size  of 
verdicts,  due  to  the  curtailment  of  pain  and  suffering  damages. 
Adding  the  lawyer's  fee  as  an  element  of  recovery  would  recognize 
what  juries  do  anyway,  and  would  have  no  effect.   Moreover, 
the  substitution  of  a  reasonable  fee  for  the  present  exorbitant 
fee  may  further  reduce  the  total  verdict,  and  at  the  same  time 
yield  a  greater  net  recovery  for  the  plaintiff.   The  worst 
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attributes  of  the  contingent  fee  and  the  pain  and  suffering 
award  would  be  eliminated  in  one  stroke.   In  the  products 
liability  field,  the  cost  of  insurance  would  be  reduced,  because 
of  the  lower  verdicts  and  greater  certainty  of  the  new  system. 

There  are  a  number  of  flaws  in  the  proposal,  however, 
of  which  the  most  serious  is  that  it  would  be  anathema  to  the 
plaintiffs'  bar.   The  short  answer  to  this  objection  is  that 
lawyers  can  scarcely  be  heard  to  complain  that  they  are  being 
restricted  to  reasonable  fees.   Since  the  fee  would  still  be 
contingent  on  recovery,  it  would  have  to  be  somewhat  higher 
than  a  normal  hourly  rate,  so  as  to  offset  those  cases  in  which 
the  lawyer  earned  no  fee.   However,  this  may  still  be  lower  than 
fees  are  at  present.  '      The  fact  remains  that  if  the  proposed 
remedy  made  lawyers  reluctant  to  take  personal  injury  cases, 
it  would  do  a  great  disservice  to  injured  claimants. 

Second,  the  proposal  is  addressed  exclusively  to  the 
problem  of  jury  verdicts,  which  affect  only  a  miniscule  portion 
of  personal  injury  claims.   Perhaps  negotiated  settlements 
would  simply  and  accurately  reflect  the  changes  at  the  verdict 
level.   If  nothing  else,  the  curtailment  of  pain  and  suffering 
damages  would  deprive  the  injured  party  of  his  most  effective 
negotiating  weapon.   If  settlements  decreased  in  size,  as 
seems  likely,  the  incentive  of  lawyers  to  take  these  cases 
would  be  further  reduced.   As  for  the  lawyer's  fee,  it  is 
not  clear  whether  the  claimant  would  be  entitled  to  recovery  in 
a  settlement,  nor  who  would  supervise  the  reasonableness  of 
the  fee. 
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Third,  the  proposal  would  contradict  the  established 
principle  of  American  jurisprudence  that  each  party  must  pay 

-DO 

his  own  lawyer's  fee,  regardless  of  the  outcome.     If  this 
objection  were  rejected,  the  question  naturally  arises  whether 
the  defendant  would  be  entitled  to  recover  his  lawyer's  fees 
if  he  prevailed  in  court.   If  so,  it  would  be  a  very  brave 
plaintiff  indeed  who  brought  a  products  liability  action  against 
a  large  corporation. 

V. 
Economic  Impact 

Traditionally,  in  tort  cases,  both  parties  bear 
their  respective  legal  expenses.   A  plaintiff  who  recovers 
a  damage  award  in  a  products  liability  case  only  recovers  a 
net  award  which  is  equal  to  the  total  measure  of  economic  loss, 
including  damages  for  pain  and  suffering,  less  his  legal 
expenses.   With  respect  to  these  expenses,  two  questions  have 
been  raised.   First,  are  damage  awards,  particularly  those  made 
by  juries,  a  direct  function  of  these  expenses?   Second,  does 
it  matter  whether  legal  expenses  are  expressed  in  terms 
independent  of  the  dollar  value  of  the  award,  or  proportionate 
to  it?   In  short,  if  legal  expenses  are  both  contingent  upon 
the  damage  award  and  directly  proportional  to  the  size  of  the 
award,  does  this  have  the  effect  of  increasing  the  award? 

Damages  resulting  from  a  product-related  accident 
are  a  composite  of  three  separate  and  distinct  economic 
costs:   (1)  out-of-pocket  expenses,  usually  related,  to  medical 
and  hospital  costs;  (2)  lost  earnings,  represented  by  the 
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discounted  present  value  of  the  future  stream  of  wages  or 
salary  the  accident  victim  would  have  earned  had  he  not  been 
injured;  and  (3)  the  economic  "cost"  of  pain  and  suffering. 
The  problem  of  measuring  out-of-pocket  expenses  and  lost 
earnings  is  relatively  straightforward.   There  is  no  significant 
"room"  for  juries  to  somehow  adjust  these  components  of  the 
total  damages  award  in  response  to  legal  expenses  paid  by  the 
plaintiff,  in  an  effort  to  "cover"  such  expenses.   Accordingly, 
it  is  in  the  pain  and  suffering  component  of  the  damages 
award,  because  estimation  and  measurement  are  difficult,  if  not 
impossible,  that  there  may  be  "room"  for  "covering"  the 
plaintiff's  legal  expenses. 

It  is  in  this  sense  that  students  of  the  products 
liability  area,  in  conjunction  with  the  contingent  fee  system  of 
compensation  for  attorneys  handling  such  cases,  argue  that  the 
pain  and  suffering  component  is  nothing  more  than  a  disguised 
means  of  making  the  manufacturer  or  his  insurance  carrier  pay 
for  the  legal  expenses  of  the  plaintiff.   Accordingly,  some 
observers  have  argued  that  this  is  reason  enough  to  reduce,  if 
not  altogether  eliminate,  awards  for  pain  and  suffering. 
As  the  analysis  of  pain  and  suffering  awards  suggests,  the 
cost,  and  loss  to  the  accident  victim,  of  pain  and  suffering 
is  every  bit  as  "real,"  in  economic  terms,  as  actual  out-of- 
pocket  expenses  related  to  doctors  and  hospitals.   The  possible 
correlation  between  pain  and  suffering  awards  and  legal  expenses 
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is  no  logical  or  equitable  ground  for  reducing,  setting 
limits,  or  least  of  all,  eliminating  awards  for  pain  and 
suffering . 

There  is  no  sound  empirical  evidence  on  the  question  of 
whether  the  existence  of  legal  fees,  in  principle,  increases 
pain  and  suffering  awards.   It  would  be  impossible  to  even 
generate  such  data,  since  legal  expenses  have  been  a  part  of 
the  tort  liability  system  for  some  time.   Whether  a  fixed  charge 
or  a  contingent  charge  has  a  greater  effect  on  the  size  of 
awards  for  pain  and  suffering  is  also  not  determinable  empirically 
The  necessary  data  is  simply  not  available.   And  there  is  no 
clear-cut  theoretical  basis  for  concluding  one  way  or  the  other. 

However,  it  is  arithmetically  quite  possible,  and 
often  times  would  be  the  case,  that  a  "fixed"  legal  expense 
system  results  in  a  higher  proportion  of  a  plaintiff's  total 
damage  award  going  to  legal  expenses  than  under  a  contingent 
legal  expense  system.   Few  would  argue  that  in  such  cases  the 
"fixed"  method  of  compensation  for  the  attorney  should  have  been 
a  contingent  one  since  it  would  have,  presumably,  resulted  in 
a  lower  award  for  pain  and  suffering.   The  only  reason  why  one 
might  argue  for  such  a  change  in  compensation  schemes  for 
attorneys  is  that  it  would  result  in  the  plaintiff  retaining 
a  higher  proportion  of  the  total  damage  award. 
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NOTES 


1.  The  contingent  fee  is  widely  used  in  various  types  of  contract  actions 

(e.g. ,  negotiable  instruments,  sales,  services,  and  collection  of  accounts 
antitrust  litigation;  minority  stockholder  suits;  class  actions;  bankruptcy 
proceedings;  tax  practice;  will  contests  and  probate;  workers'  compensation; 
condemnation  proceedings;  etc.)  See,  e.g.,  MacKinnon,  Contingent  Fees  for 
Legal  Services,  A  Report  of  the  American  Bar  Foundation,  25-28,  94-109  (1964) . 
Because  the  contingent  fee  is  such  a  ubiquitous  phenomenon,  any  proposal 
to  effect  changes  in  the  contingent  fee  system  will  have  far-reaching 
implications. 

Areas  of  the  law  where  the  use  of  contingent  fees  is  forbidden  on  policy 
grounds  include  divorce  actions,  criminal  practice,  and  lobbying. 

2.  See,  e.g.,  Franklin,  Chanin,  and  Mark, "Accidents,  Money  and  the  Law:  A 
Study  of  the  Economics  of  Personal  Injury  Litigation,"  61  Colum.  L.  Rev. 
1,  22  (1961). 

3.  Id.  at  21. 

4.  Id.  at  17-20. 

5.  Bloom,  The  Trouble  With  Lawyers  141  (1968). 

6.  Both  doctrines  were  developed  in  England  during  the  feudal  period.   The 
doctrine  of  maintenance  prohibited  assistance  to  a  litigant  by  one  not 
directly  interested  in  the  suit.   The  doctrine  of  champerty  prohibited  a 
bargain  by  which  a  stranger  to  the  suit  undertakes  to  assist  in  the  litiga- 
tion, at  his  own  cost  and  risk,  in  return  for  a  share  of  the  proceeds  to 

be  recovered. 

7.  Speiser,  Attorneys'  Fees  §  2:1  (1973).   The  Supreme  Court  gave  early 
recognition  to  the  validity  of  contingent  fee  contracts  in  Wylie  v.  Coxe, 
20  U.S.  580  (1853) . 

8.  In  1908,  the  Committee  on  Contingent  Fees  of  the  New  York  State  Bar 
Association  stated: 

The  justification  for  the  contingent  fee  is 

summed  up  in  one  phrase,  "The  poor  man's  fee." 

And  that  justification  remains  as  potent  now 
as  sixty  years  ago. 

31  N.Y.S.B.A.  Report  100  (1908) .   The  same  holds  true  68  years  later. 
9-   Insurance  Study;  ITFPL-77/03,  at  4-96. 

10.  This  potential  abuse  was  cited  in  1928  by  Justice  Wasservogel  of  the  New  York 
Supreme  Court.   Wasservogel,  "Report  in  the  Matter  of  the  Investigation  Ordered 
by  the  Appellate  Division  of  the  Supreme  Court  in  and  for  the  First  Judicial 
Department  for  an  Inquiry  by  the  Court  into  Certain  Abuses  and  Illegal  and  Improper 
Practices,"  14  Mass.  L.Q.  1,  6-7  (1928). 

11.  The  contingent  fee  system  doubtless  seems  most  outrageous  to  the  layman  when  the 
lawyer  receives  a  huge  fee  for  a  disproportionately  small  amount  of  work.   The  two 
types  of  graduated-fee  refinements,  previously  discussed,  respond  to  this  apparent 
inequity.   Even  so,  the  notion  that  a  sizable  percentage  of  the  plaintiff's  recovery 
goes  to  his  lawyer  is  disturbing  to  the  layman. 
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12.  As  one  authority  has  observed: 

[B]ecause  the  client  will  usually  not  ever  have 
more  than  one  personal  injury  case,  it  is  not 
possible  to  argue,  as  to  him,  that  the  fees  will 
average  out  at  a  fair  figure. 

MacKinnon,  supra  note  1  at  182. 

13.  Even  if  the  lawyer  in  this  hypothetical  example  used  a  graduated-f ee  scale 
to  reflect  the  comparative  difficulty  of  going  to  trial,  it  would  still 

be  to  his  advantage  to  settle.   For  instance,  if  he  charged  20%  for 
settlement  before  filing  suit  and  30%  for  recovery  at  trial,  his  fee  would 
be  $10,000  for  the  settlement  and  $30,000  for  the  jury  verdict.   However, 
the  drastic  reduction  in  his  effective  hourly  rate  would  make  the  latter 
strategy  less  attractive. 

14.  For  a  fuller  discussion  of  potential  conflicts  of  interest,  see 
MacKinnon,  supra  note  1  at  196-200. 

15.  Id.  at  77-80. 

16.  Id.  at  203. 

17.  I_d.  at  145-46.   See  also  Peck,  ''Compensation  for  Pain:   A  Reappraisal  in 
Light  of  New  Medical  Evidence,"  72  Mich.  L.  Rev.  1355  (1974). 

18.  See,  e.g.,  Kalven,  "The  Jury,  the  Law,  and  the  Personal  Injury  Damage  Award," 
19  Ohio  St.  L.  J.  158,  176  (1958). 

19.  For  a  fuller  discussion  of  the  award  for  pain  and  suffering,  see  the  portion 
of  this  study  dealing  with  that  topic,  infra,  p.  95. 

20.  The  insurance  contractor  has  noted  a  dispute  in  this  matter: 

Some  insurers  feel  that  a  limitation  is  called  for 
on  equity  grounds  (excessive  fees  are  "unfair")  but 
foresee  no  significant  impact  on  insurance  avail- 
ability or  price.   Others  believe  that  limiting 
attorneys'  fees  would  not  improve  availability,  but 
would  tend  to  reduce  price.   It  is  not  true,  this 
latter  group  contends ,  that  limitation  of  attorney 
fees  would  not  affect  the  size  of  awards. 

Insurance  Study;  ITFPL-77/03,  supra  note  9. 

21.  See  note  34,  infra. 


22.   See  Speiser,  supra  note  7  at  95-97 
23 


28  U.S.C.A.  §  2678.   Similarly,  the  Social  Security  Act  imposes  a  flat 
25%  ceiling  on  fees  in  actions  for  past-due  benefits.   28  U.S.C.A. 
§  406(b) . 


24.  P^L.  89-506,  §  4;  80  Stat.  307  (July  18,  1966). 

25.  Senate  Report  No.  1327,  89th  Cong.,  2d  Sess.,  U.S.  Code  Cong,  and  Admin.  News 
2520  (1966). 


26 


Ind.  Code  §  16-9.5-5-1  (Burns  1975  Supp.) 


27.   Id. 
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28.  See  U.S.  Department  of  Health,  Education  and  Welfare,  Report  of  the 
Secretary's  Commission  on  Medical  Malpractice  33  (1973). 

29.  Special  Rules  Governing  Conduct  of  Attorneys,  Appellate  Division,  First 
Judicial  Department,  Rule  603.4;  Special  Rules  Governing  Conduct  of 
Attorneys,  Appellate  Division,  Second  Judicial  Department,  Rule  691.4. 
These  rules  limit  the  contingent  fee  in  a  personal  injury  or  wrongful 
death  action  to  50%  of  the  first  $1,000  recovered,  40%  of  the  next 
$2,000,  35%  of  the  next  $22,000,  and  25%  of  any  amount  over  $25,000. 
The  rules  also  provide  an  alternative  limit  of  33-1/3%  of  the  total 
amount  recovered. 

30.  New  Jersey  Court  Rule  1:21-7  limits  the  contingent  fee  to  50%  of  the 
first  $1,000,  40%  of  the  next  $2,000,  33-1/3%  of  the  next  $47,000, 
20%  of  the  next  $50,000,  and  10%  of  any  amount  over  $100,000.   This 
schedule  severely  restricts  the  size  of  fees  where  the  recovery  is  sub- 
stantial.  For  example,  the  maximum  fee  on  a  recovery  of  $200,000  is 
$36,967  (18.5%).   On  $500,000,  it  is  $66,967  (13.5%)".   In  contrast,  a 
standard  33-1/3%  fee  would  yield  $166,667  on  a  recovery  of  $500,000. 

31.  American  Trial  Lawyers  Association  v.  Supreme  Court,  126  N.J.  Super.  577  316 
A.2dl9,  aff'd,  66  N.J.  258,  330  A. 2d  350  (1974).   The  rules  were  challenged  as 
violative  of  equal  protection,  due  process,  and  freedom  of  contract  under  the 
state  and  federal  constitutions.   The  New  Jersey  Supreme  Court  held  that  its 
power  to  regulate  the  conduct  of  lawyers  extended  not  only  to  adjudicatory 
proceedings,  but  also  to  rule-making,  and  that  lawyers  have  never  had  the 
right  to  enforce  contractual  arrangements  for  more  than  a  fair  and  reasonable 
fee. 

32.  6  N.Y.2d  97,  188  N.Y.S.2d  491  (1959). 

33.  The  court  said: 

The  so-called  fee  schedule  merely  determines 
where  the  burden  of  proof  shall  lie  in  the 
determination  of  the  censurability  of  contingent 
fees  in  the  individual  case. 

34.  See  discussion  of  "Selective  Implementation  of  Tort  Reform,"  supra . 

35.  There  are  two  reasons,  however,  that  this  is  unlikely.   First,  if  a  fee 
limitation  governs  the  entire  field  of  personal  injury  litigation, 
plaintiffs'  lawyers  would  have  little  choice  but  to  accept  it.   Second, 
under  the  New  Jersey  schedule  the  maximum  fee  will  exceed  25%,  the 
rate  which  is  apparently  acceptable  to  lawyers  under  the  Federal  Tort 
Claims  Act,  for  any  amount  of  recovery  up  to  $113,133.   See  supra  note  34. 

36.  See  text  accompanying  notes  17-19,  supra. 

37.  Two  commentators  have  concluded  that,  under  the  existing  contingent  fee  system, 
legal  services  are  "not  as  a  whole  unreasonably  priced."  MacKinnon,  supra  note 
1  at  182.   He  has  also  pointed  out,  however: 

[T]he  willingness  of  lawyers  to  assume  all  ex- 
penses in  the  prosecution  of  the  case  and  the 
nearly  universal  use  of  contingent  fees  in  cer- 
tain categories  of  litigation,  whatever  the  fi- 
nancial position  of  the  claimant,  indicate  that 
the  economics  of  the  arrangement  make  it  profit- 
able for  lawyers. 

Id.  at  70;  see  also  Memorandum  dated  October  26,  1976  from 
Barry  Chiswick  and  Timothy  Quinn,  staff  economists  on  the 
Council  of  Economic  Advisers,  to  Working  Task  Force  on 
Product  Liability  at  4.   Selected  Working  Papers  of  the 
Task  Force  ITFPL-77/05. 
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38.   The  chief  exceptions  to  this  rule  are  certain  statutes  which  provide  for 
reasonable  lawyers'  fees  to  be  allowed  to  the  prevailing  party.   There 
is  usually  a  punitive  element  in  such  an  allowance,  as,  for  example, 
in  civil  suits  under  the  federal  antitrust  laws.   See  15  U. S.C.A. 
§  15  (Sherman  Act) .   Some  of  these  statutes  have  been  attacked  on  due 
process  and  equal  protection  grounds,  but  they  have  generally  been  upheld. 
See  Life  &  Casualty  Insurance  Co.  v.  McCray,  291  U.S.  566  (1934)  (upholding 
the  award  of  a  "moderate"  lawyer's  fee  when  payment  of  a  life  insurance 
policy  was  wrongfully  refused) . 
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(2)   Limitations  on  Pain  and  Suffering 
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LIMITATIONS  ON  PAIN  AND  SUFFERING 

I. 
Introduction 

The  plaintiff  who  prevails  in  a  tort  action  for  personal 
injury  is  entitled  to  recover  various  elements  of  damages. 
First,  he  recovers  his  out-of-pocket  expenses,  notably  medical 
expenses  and  lost  earnings.   Second,  he  recovers  any  future 
medical  expenses  and  lost  earnings — which  are  reasonably  ex- 
pected to  flow  from  the  same  injury.   While  these  future  ele- 
ments of  his  loss  are  somewhat  speculative — the  latter  is  an 
opportunity  cost — they  are  nevertheless  easily  perceived  as 
economic  costs  for  which  the  plaintiff  must  be  compensated 
if  he  is  to  be  made  whole.   Third,  he  is  entitled  to  recover 
some  amount,  within  the  jury's  discretion,  for  what  is  called 
his  "pain  and  suffering."    The  pain  and  suffering  award,  un- 
like the  other  elements  of  recovery,  does  not  correspond  to 
any  pecuniary  loss  suffered  by  the  plaintiff. 

In  personal  injury  actions,  the  amount  of  the  pain  and 
suffering  award  frequently  exceeds  the  aggregate  award  for 
all  pecuniary  losses.   Indeed,  it  has  been  estimated  that  for 

every  dollar  awarded  for  out-of-pocket  loss,  $1.50  is  awarded 

2 

for  pain  and  suffering.    Generally  speaking,  therefore,  a 

limitation  on  the  size  or  number  of  awards  for  pain  and  suffering 
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might  be  expected  to  reduce  substantially  the  grand  total  of 

jury-awarded  damages  in  personal  injury  cases,  and  possibly  to 

3 
reduce  the  cost  of  products  liability  insurance.    Any  such 

limitation  would  be  open  to  attack,  however,  on  several  con- 
stitutional grounds.   In  addition,  to  evaluate  the  proposed 
remedy,  the  various  policy  arguments  for  and  against  the  cur- 
tailment of  pain  and  suffering  awards  must  be  reviewed. 

The  historical  basis  for  this  element  of  damages  is 
surprisingly  obscure.  As  Professor  O'Connell  points  out  in  his 
historical  analysis  of  the  subject,  by  the  time  awards  for  pain 
and  suffering  were  first  challenged  in  the  mid-1850 's,  the 

concept  was  "too  well  established  for  the  courts  to  question 

4 
it."    By  that  time  the  negligence  action  had  largely  supplanted 

what  had  been  the  primary  vehicle  of  tort  liability,  the  tres- 
pass action.   Simply  stated,  a  defendant  was  liable  in  trespass 
for  all  the  "direct"  consequences,  intended  or  unintended,  of 
his  affirmative  and  deliberate  act.   The  award  for  pain  and 
suffering  arose  in  the  trespass  context  as  a  method  for  de- 
terring the  injured  plaintiff  from  seeking  "vengeful  retalia- 

5 
tion"  with  his  own  hands.    This  was  a  logical  goal  in  a  sys- 
tem of  tort  law  which  was  dominated  by  the  intentional  tort, 
and  in  which  the  indignity  of  the  injury  to  the  plaintiff  fre- 
quently overshadowed  his  actual  pecuniary  damages. 

When  the  new  negligence  theory  gained  acceptance  during 
the  industrial  age,  however,  this  element  of  recovery  for  non- 
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pecuniary  loss  survived  even  though  its  original  justification — 
to  keep  the  peace — was  fading.   Liability  for  negligence  was 
predicated  on  the  defendant's  unintentional  breach  of  a  duty 
of  due  care,  a  major  change  in  emphasis  from  the  earlier 
trespass  concept.   Courts  continued  to  allow  recovery  for 
pain  and  suffering,  however,  with  little  or  no  discussion  of 
the  social  utility  of  permitting  such  recovery.    More  re- 
cently, the  negligence  concept  has  given  way  to  strict  lia- 
bility in  products  liability  law,  but  even  this  change  has  not 
affected  the  award  of  damages  for  pain  and  suffering,  which  is 
apparently  so  well-entrenched  that  it  has  been  characterized 

as  "inherent"  in  the  concept  of  allowing  recovery  to  one  injured 

7 
through  the  activity  of  another. 

II. 
Assessment 

Whether  to  limit  pain  and  suffering  damages  is  a  complex 
legal  issue  with  profound  economic,  political  and  even  socio- 
psychological  ramifications.   The  policy  arguments  are  useful 
to  an  understanding  of  the  problem,  but  they  cannot  resolve 
the  judgmental  question  of  whether  pain  and  suffering  damages 
"should"  be  limited.   From  an  economic  standpoint  it  is  probably 
safe  to  assume  that  the  reduction  of  pain  and  suffering  awards 
would  also  reduce  the  cost  of  products  liability  insurance. 
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Except  to  the  extent  that  this  remedy  might  eliminate  certain 
transaction  costs  in  the  existing  system,  however,  there  is 
no  reason  to  suppose  that  it  would  be  economically  more  ef- 
ficient.  Also,  to  the  extent  that  the  remedy  provides  a 
benefit  to  manufacturers,  it  leaves  injured  parties  uncom- 
pensated for  what  are,  at  least  in  theory,  economic  costs. 
Finally,  any  legislative  attempt  to  limit  pain  and  suffering 
damages  will  encounter  serious  constitutional  obstacles. 

III. 
Models 

In  considering  the  possibility  of  limiting  pain  and  suf- 
fering awards  in  product  suits,  two  other  types  of  personal 
injury  actions  in  which  such  a  limitation  has  already  been 
attempted  may  be  considered:   automobile  accidents  and  medical 
malpractice  cases.   In  those  contexts,  two  forms  of  limitations 
have  been  suggested  or  implemented:   upper  limitations  or 
"ceilings"  on  the  size  of  the  pain  and  suffering  award,  and 
lower  limitations  or  "thresholds"  which  must  be  exceeded  before 
any  recovery  of  pain  and  suffering  damages  is  permitted. 

A.   Damages  Ceilings 


The  functional  purpose  of  imposing  an  upper  limit  on 
pain  and  suffering  awards  is  simply  to  eliminate  "astronomical" 
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jury  verdicts  and  thereby  reduce  the  cost  of  product  liability 
insurance.   Apart  from  this  pragmatic  purpose,  damages  ceilings 
may  reflect  a  legislative  judgment  that  above  a  certain  level, 
the  recovery  of  damages  either  bears  no  rational  relationship 
to  the  plaintiff's  injury  or  adds  nothing  to  his  ability  to 
purchase  "distractions"  from  his  pain  and  suffering.   The 
counterargument  is  that  damages  ceilings  will  not,  in  fact, 
reduce  the  cost  of  insurance.   First,  it  has  been  questioned 

whether  the  limitation  of  pain  and  suffering  awards  would 

8 
affect  the  size  of  jury  verdicts.    Second,  the  astronomical 

verdicts  which  draw  so  much  attention  may  be  few  in  number 

and  not  a  significant  cause  of  higher  products  liability  in- 

9  ... 

surance  premiums.    Ceilings  are  also  criticized  because  their 

effect  is  to  penalize  those  persons  whose  injuries  are  the 

10 

most  severe. 

Damages  ceilings  have  taken  several  forms.   Several 
states  have  recently  enacted  limitations  on  the  dollar  amount 
recoverable — not  just  for  pain  and  suffering  but  for  the  total 
award — in  medical  malpractice  actions.   Some  of  these  statutes 
place  absolute  limitations  on  the  amount  recoverable  from  the 
negligent  physician.     Others  limit  the  liability  of  health 
care  providers  to  one  figure,  while  setting  a  somewhat  higher 
limit  on  recoveries  from  patient  compensation  funds,  which  are 
designed  to  provide  an  additional  reservoir  for  serious  injuries. 


12 
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This  type  of  statute,  which  limits  the  total  award,  is  an  in- 
direct way  of  curbing  pain  and  suffering  damages  and  has  the 
unfortunate  potential,  in  a  case  of  severe  injury,  of  pre- 
venting the  plaintiff  from  fully  recovering  even  his  pecuniary 

13 
losses  (medical  expenses  and  loss  of  earnings) .     A  more  re- 
fined approach  is  to  place  a  ceiling  only  on  the  dollar  amount 

14 
of  damages  recoverable  for  pain  and  suffering.     A  still  more 

finely-tuned  mechanism  is  to  set  a  formula  which  defines  the 
ceiling  on  pain  and  suffering  damages  as  a  percentage  of  the 
plaintiff's  actual  medical  expenses.  The  latter  method  is 
questionable  because  the  extent  of  the  plaintiff's  pain  and 
suffering  does  not  necessarily  have  any  relation  to  the  size 
of  his  medical  bills. 

The  foregoing  models  are  drawn  from  the  context  of 
automobile  accidents  and  medical  malpractice,  where  the  typical 
liability-producing  event  involves  injury  to  only  one  or  two 
victims.   By  contrast,  a  defective  product,  particularly  a 
drug  with  unanticipated  side  effects,  may  in  some  cases  cause 
injury  to  large  numbers  of  people,  and  it  may  be  that  the  possi- 
bility of  a  widespread  disaster  is  one  of  the  main  reasons 
for  the  high  cost  of  products  liability  insurance.   If  so, 
a  more  pragmatic  approach  would  be  to  develop  ceilings  on  the 
total  amount  recoverable  by  all  plaintiffs  injured  in  a  given 
catastrophe,  comparable  to  the  effective  ceiling  on  liability 
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1  c 

for  nuclear  power  plant  accidents.     Whether  such  an  approach 
would  be  feasible,  however,  is  doubtful. 


B.   Threshold  Limits 


If  the  necessity  of  controlling  pain  and  suffering  awards 
is  conceded,  but  the  effect  of  damages  ceilings  on  the  victims 
of  catastrophic  harm  is  not  justified,  a  more  palatable  solu- 
tion might  be  the  imposition  of  threshold  limits  below  which 
no  recovery  would  be  allowed  for  pain  and  suffering.   The 
functional  purpose  of  thresholds  is  to  eliminate  the  "nuisance" 
claims  for  pain  and  suffering  damages  arising  out  of  minor 

injuries.   These  claims  seem  to  account  for  a  disproportionate 

17 
share  of  the  total  dollars  awarded  for  pain  and  suffering, 

and  their  elimination  would  very  likely  reduce  the  cost  of 

liability  insurance.   Opponents  of  this  approach  argue,  however, 

that  the  need  for  pain  and  suffering  awards  is  greatest  in 

the  "small"  cases,  because  otherwise  the  costs  and  attorneys1 

fees  of  litigating  a  small  claim  would  outweigh  the  anticipated 

recovery.   Thus,  the  threshold  would  effectively  eliminate,  in 

small  cases,  the  recovery  not  only  of  pain  and  suffering  but 

also  of  pecuniary  losses,  and  would  give  product  manufacturers 

18 
an  undeserved  benefit. 
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One  type  of  threshold  precludes  recovery  of  damages  for 

pain  and  suffering  unless  those  damages  exceed  a  certain  dollar 

19 
amount.     This  approach  has  two  apparent  drawbacks:   it  encourages 

plaintiffs  to  overstate  the  extent  of  their  pain  and  suffering, 

and  it  could  result  in  much  wasteful  litigation  of  the  issue 

of  whether  the  threshold  had  been  reached.   A  second  approach 

is  to  preclude  recovery  of  damages  for  pain  and  suffering  unless 

the  plaintiff  has  incurred  a  certain  dollar  amount  of  medical 

20  ... 

expenses.     This  method  encourages  plaintiffs  to  incur  un- 
necessary medical  treatment;  in  addition,  it  ignores  the  fact 
that  the  extent  of  pain  and  suffering  does  not  necessarily  cor- 
respond to  the  size  of  the  medical  bills. 

A  third  approach  is  to  permit  recovery  of  damages  for 

pain  and  suffering  only  when  the  plaintiff  has  suffered  a  par- 

.  .  21 

ticular  injury  or  type  of  injury  specified  in  the  statute. 

This  type  of  threshold  is  not  apt  to  encourage  duplicity  or  to 
foment  litigation,  and  it  would  promote  consistency  in  the 
treatment  of  accident  victims.   It  may  be  criticized,  however, 

for  degrading  the  worth  of  the  individual  by  dealing  with  in- 

22 
jured  persons  on  a  "spare  part"  basis.     More  specifically, 

this  approach  would  eliminate  a  class  of  legitimate  claims 

by  plaintiffs  who  suffered  severe  mental  distress  without  serious 

physical  injury. 

Any  of  these  types  of  thresholds  could  be  adapted  for  use 

in  the  field  of  products  liability;  the  merits  and  drawbacks  of 
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each  type  would  remain  the  same.   As  in  the  case  of 
damages  ceilings,  however,  it  would  be  helpful  to  have 
statistical  evidence  supporting  the  need  for  this  remedy — 
the  likelihood  that  it  would  have  a  significant  impact  on 
the  cost  of  insurance — before  adopting  a  measure  which  is 
by  its  very  nature  quite  arbitrary. 

IV. 
The  Proposed  Remedy 
The  pain  and  suffering  award  has  been  thoroughly 
criticized  by  a  number  of  authorities;  an  equal  number  have 
risen  to  its  defense.   The  policy  arguments  on  both  sides 
may  be  summarized  as  follows: 

(1)  Some  commentators  still  defend  the  pain  and 

suffering  award  as  necessary  to  preserve  the  peace  and  to 

23 
keep  the  injured  party  from  resorting  to  self-help. 

Others  point  out  that  the  present-day  likelihood  of  the 

injured  party's  taking  retaliation  against  an  unintentional 

wrongdoer  is  slight,  so  that  the  "substitute  for  self-help" 

rationale  is  anachronistic. 

(2)  One  of  the  original  functions  of  the  award  for 

25 
pain  and  suffering  was  to  punish  wrongdoers.     It  is 

generally  agreed  that  the  punitive  rationale  became  less 

appropriate  as  the  focus  of  tort  law  shifted  from  intentional 
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to  unintentional  torts,  and  still  less  so  where  recovery 
is  predicated  on  strict  liability.   Furthermore,  the 
prevalence  of  liability  insurance  blunts  the  punitive 
thrust  of  any  damages  award. 

(3)  It  is  sometimes  argued  that  damages  for  pain 

and  suffering  operate  as  a  deterrent  to  socially-disfavored 

2  fi 

behavior,  although  the  deterrent  effect  is  hard  to  measure. 

Here  again,  the  evolution  from  intentional  tort  to  strict 
liability  and  the  distributive  effect  of  liability  insurance, 

have  greatly  weakened,  if  not  destroyed,  the  deterrent 

27 

function.     Even  granting  the  existence  of  a  deterrent 

effect,  it  is  necessary  to  distinguish  between  deterring 
the  particular  wrongdoer  from  repeating  his  conduct  and 
deterring  others  generally.   Since  civil  verdicts  are  often 

not  well  publicized,  the  general  deterrence  effect  is 

28 
questionable . 

(4)  The  rationale  for  pain  and  suffering  damages 
which  has  provoked  by  far  the  most  scholarly  controversy 
is  the  theory  that  the  award  is  necessary  or  desirable  in 
order  to  compensate  the  injured  party  for  his  non-pecuniary 
loss.   Even  the  opponents  of  the  pain  and  suffering  award 
generally  concede  that  reimbursement  of  the  plaintiff's 
pecuniary  losses  does  not  make  him  whole.   Whether  his  injury 
is  minor  or  serious,  temporary  or  permanent,  he  is  in  some 
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sense  worse  off  than  he  was  before,  because  there  has  been 

an  "interference  with  [his]  ability  or  potential  to  live 

29 
a  fairly  normal  life." 

Given  that  the  injured  party  has  suffered  a  loss, 

the  question  remains  and  has  been  much  debated  whether  it 

is  appropriate  to  compensate  that  loss  with  money  damages. 

One  point  of  view  is  that  since  pain  and  suffering  is 

30 
"an  experience  which  involves  no  economic  loss,"    to  award 

compensation  for  it  produces  economic  distortions  which 

31 
cause  a  misallocation  of  risks  and  resources.     Proponents 

of  this  position  believe  that  the  victim's  recovery  of 

pain  and  suffering  damages  is  an  unjustifiable  windfall 

32 

profit.     They  also  point  out  that  since  there  is  no  rational 

33 
way  of  evaluating  pain  and  suffering  in  dollars,    the  size 

of  awards  is  arbitrary  and  wildly  inconsistent. 

A  second  position  would  concede  that  pain  and 

suffering  is  a  noneconomic  loss,  but  would  argue  that  it 

is  preferable  to  attempt  to  compensate  for  the  loss  rather 

than  to  force  the  injured  party  to  bear  it.   That  being  the 

34 
case,  there  is  no  alternative  to  money  damages.     To  justify 

this  position,  the  suggestion  has  been  made  that  the  award 

35 
is  not  compensation  but  a  consolation,    to  be  used  by  the 

injured  party  to  purchase  distraction  from  his  pain  and 

a-     4-       36 
distress . 
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A  third  position  holds  that  pain  and  suffering  i_s 
an  economic  loss,  though  non-pecuniary.   Proponents  of  this 
view  argue  that  pain  and  suffering  costs  are  opportunity 
losses,  which  represent  what  the  victim  would  have  been 
willing  to  pay,  in  advance,  to  avoid  the  pain  and  suffering 
involved  in  the  injury.   Thus,  the  imposition  of  ceilings 
or  other  limitations  on  awards  for  pain  and  suffering 
shift  part  or  all  of  the  economic  burden  to  victims  of 
accidents . 

(5)  The  observation  has  been  made  that  the 
practice  of  awarding  pain  and  suffering  damages  may  benefit 
not  only  the  plaintiff  but  also  society  at  large,  because 

such  awards  conform  to  popular  notions  of  justice  and 

37 

the  worth  of  the  individual.     Proposals  to  eliminate 

pain  and  suffering  have  been  criticized  for  sacrificing 
the  victim's  "personality  and  uniqueness"  in  favor  of  a 
"replacement  value"  concept  under  which  "the  individual 

would  have  the  mere  status  of  a  spare  part,"  a  result  which 

3  8 
"would  have  a  profound,  dehumanizing  effect  on  society." 

This  argument  draws  support  from  other  branches  of  tort  law, 

such  as  defamation,  which  allow  recovery  for  non-pecuniary 

losses . 

(6)  In  addition  to  the  above  policy  arguments, 
both  critics  and  defenders  of  pain  and  suffering  damages 
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point  to  various  pragmatic  considerations.   Critics  contend 

that  the  existing  system  encourages  the  plaintiff  to  prolong 

39 
and  aggravate  his  distress.     They  claim  that  the 

elimination  or  limitation  of  pain  and  suffering  would 

diminish  costly  and  vexatious  litigation  and  reduce  liability 

insurance  premiums.   Defenders  of  the  system  point  out 

that  much  personal  injury  litigation  can  be  undertaken 

only  on  a  contingent-fee  basis,  which  means  that  the 

successful  plaintiff's  recovery  is  substantially  reduced 

by  attorneys'  fees.   Therefore,  the  pain  and  suffering 

award  is  necessary  to  offset  the  expenses  of  litigation 

which  otherwise  would  diminish  the  plaintiff's  recovery 

40 
of  true  pecuniary  losses.     In  the  same  vein,  it  is  well 

recognized  that  the  threat  of  pain  and  suffering  damages 

is  an  effective  tool,  in  settlement  negotiations,  for 

41 
forcing  the  recovery  of  pecuniary  losses. 

Irrespective  of  any  economic  and  policy  arguments 
in  favor  of  limiting  pain  and  suffering  damages,  any  statute 
enacting  such  a  limitation  is  bound  to  encounter  constitutional 
objections.   Recent  developments  in  the  fields  of  automobile 
no-fault  and  medical  malpractice  indicate  that  several 
constitutional  problems  exist. 

There  may  be  due  process  and  equal  protection 
problems  involved  in  singling  out  the  area  of  products 
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liability  for  remedial  legislation.   These  are  discussed 

42 
in  the  introductory  section  to  this  volume. 

Another  challenge  could  be  made  on  the  ground 
that  a  limitation  on  damages  for  pain  and  suffering 
arbitrarily  discriminates  against  those  victims  who  are 
eligible  to  recover  such  awards.   However,  automobile  no- 
fault  statutes  have  been  widely  upheld  against  this 

challenge,  on  the  basis  that  the  classifications  in  the 

43 
statutes  are  reasonable.     Therefore,  there  is  no  reason 

to  suppose  that  the  adoption  of  similar  provisions  in  the 

field  of  products  liability  would  be  found  offensive  in 

44 
this  respect. 

Other  attacks  could  be  based  on  various  state 

constitutional  provisions  which  expressly  prohibit  the 

legislative  enactment  of  limitations  on  the  recovery  of 

45 
damages.     These  prohibitions  appear  to  be  an  insurmountable 

obstacle  to  any  enactment  of  limitations  on  pain  and  suffering 

damages.   However,  when  the  constitutional  prohibition  was 

raised  to  challenge  the  Kentucky  automobile  no-fault 

statute,  the  Kentucky  Court  of  Appeals  held  that  motorists 

had  waived  the  constitutional  provision  in  question  under 

a  theory  of  "implied  consent"  analogous  to  the  implied 

consent  statutes  by  which  non-resident  motorists  are  deemed 
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to  appoint  the  local  Secretary  of  State  to  accept  service 

of  process  in  actions  arising  out  of  motor  vehicle 

46 
accidents  within  the  state. 

The  "implied  consent"  fiction  cannot  be  extended, 

however,  to  the  products  liability  field.   Unlike  the 

motorist,  who  has  gained  the  right  to  travel  on  state 

highways  in  return  for  yielding  his  right  to  recover  unlimited 

pain  and  suffering  damages,  the  injured  party  in  a  products 

case  has  gained  no  benefit  from  the  state  which  could 

"justify"  the  diminution  of  his  rights.   Perhaps  courts 

will  be  able  and  willing  to  develop  some  other  legal  fiction 

to  avoid  these  constitutional  provisions  in  products  cases; 

if  not,  the  provisions  will  be  a  difficult  obstacle  to  the 

enactment  of  any  limitation  on  pain  and  suffering  damages 

in  those  states. 


Ill 


NOTES 


1.  Although  the  law  has  not  clearly  distinguished  between  pain  and  suffering,  the 
term  "pain"  is  generally  used  to  describe  physical  or  physiological  phenomena 
whereas  "suffering"  describes  the  victim's  mental  or  emotional  responses  to  the 
injury  and  the  injury's  probable  effect  on  his  future  enjoyment  of  life. 
"Suffering"  thus  includes  such  reactions  as  fear,  worry,  anxiety  about  future 
health,  embarrassment  and  humiliation  about  disfigurement  and  disabilities,  and 
depression.   In  assessing  the  damages  for  suffering,  consideration  may  be  given 
to  the  inability  to  engage  in  recreational  activities  or  to  perform  household 
chores,  and  in  general,  to  pursue  the  normal  activities  of  life.   All  of  these 
elements  are  above  and  beyond  those  aspects  of  the  injury  which  reduce  the 
victim's  earning  potential. 

2.  O'Connell  and  Simon,  Payment  for  Pain  and  Suffering,  Appendix  V  at  10  (1972). 
Professor  O'Connell  apparently  believes  now  that  even  this  estimate  was  too  low: 

[V]ery  often  an  arbitrary  rule  of  thumb  is  adopted 
which  pays  a  multiple  of,  say,  two  or  three,  or 
even  seven  or  ten,  times  the  medical  bills  to  com- 
pensate for  pain  and  suffering. 

O'Connell,  Ending  Insult  to  Injury:   No-Fault  Insurance  for  Products  and  Services 
51  (1975). 

3.  This  cautious  assumption  has  been  challenged,  however,  by  Professors  Blum  and 
Kalven,  who  argue  that  the  elimination  of  damages  for  pain  and  suffering  would 
not  actually  reduce  the  size  of  jury  awards.   Their  reasoning  is  that  a  jury 
does  not  separately  calculate  the  different  elements  of  recovery,  but  rather 
determines  a  single  amount  which  seems  to  correspond  to  the  "dignitary"  aspect 
of  the  injury  as  a  whole — an  intuitive  approach  which  would  not  be  affected  by 
the  elimination  of  pain  and  suffering  as  a  compensable  element.   Blum  and  Kalven, 
Public  Law  Perspectives  on  a  Private  Law  Problem  35  (1965) .   The  insurance  industry 
is  also  split  as  to  whether  limitations  on  awards  for  pain  and  sufferina  would 
decrease  the  aggregate  size  of  products  liability  awards.   Insurance  Study;" 
ITFPL-77/03,  at  4-96. 

4.  O'Connell  and  Simon,  supra  note  2,  Appendix  V  at  94. 

5.  Id.  at  108. 

6.  In  the  leading  case  of  Ransom  v.  New  York  &  E.R.R.,  15  N.Y.  415  (1857),  for  example, 
the  New  York  Court  of  Appeals  rejected  the  argument  that  the  plaintiff  was  not 
entitled  to  damages  because  he  had  not  suffered  any  out-of-pocket  loss  from  his 
injury.   The  court  merely  observed: 

It  has  always  been  assumed  that  personal  suffering 
caused  by  the  wrongful  act  of  another  was  to  be 
compensated  in  damages,  in  an  action  by  the  person 
injured. 

15  N.Y.  at  419  (emphasis  added).   But  see  Morse  v.  Auburn  &  Syracuse  Ry ■ ,  10 
Barb.  621  (N.Y.  Sup.  Ct . ,  App .  Dist.  1851),  where  the  court  reasoned  that  if 
damages  for  pain  and  suffering  were  not  recoverable  in  a  negligence  action,  the 
remaining  damages,  being  so  low  in  the  typical  case,  would  not  have  an  adequate 
deterrent  effect. 

7.  Williams,  "Pain  and  Suffering,  a  Practical  Approach,'  19  Ok  la.  L.  Rev.  269  (1966). 

8.  Blum  and  Kalven,  supra  note  3. 

9.  According  to  one  authority,  the  percentage  of  medical  malpractice  verdicts  in 
excess  of  $100,000  is  very  small.   See  Mallor,  "A  Cure  for  the  Plaintiff's  Ills?" 
51  Ind.  L.  J.  103,  114  (1975).   The  situation  may  be  different  in  the  product 
liability  field,  however.   Furthermore,  it  is  the  mere  possibility  of  an 
occasional  astronomical  -udgment  which  makes  liability  insurance  an  "actuarial 
nightmare"  and  drives  up  premiums. 
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10.  See  Note,  "Medical  Malpractice,"  51  Ind.  L.  J.  143,  152  (1975). 

11.  See,  e.g. ,  Idaho  Code  Ann.  §  39-4204  (1975  Supp.)  ($150,000);  111.  Rev.  Stat.  Ann, 
ch.  70,  §  101  (Smith-Hurd  1975)  ($500,000):  Ohio  Rev.  Code  Ann.  §  2307.43  (Page  1975) 
($200,000).   The  Illinois  statute  was  held  unconstitutional  in  Wright  v.  Central 
DuPage  Hospital  Association,  63  111.  2d  213,  347  N.E.2d  736  (1976). 

12.  The  former  limit  has  typically  been  set  at  $100,000  and  the  latter  at  $500,000. 
See  Ind.  Stat.  Ann.  §  16-9.5-2-2  (1976);  La.  Rev.  Stat.  40:1299. 42B  (1975). 

13.  Where  the  absolute  limit  is  fairly  high,  this  may  be  an  imaginary  danger.   As 
one  commentator  has  pointed  out,  "a  limit  of  $500,000  on  medical  malpractice 
verdicts  ...  in  a  jurisdiction  like  Indiana  will  probably  affect  no  claimant  for 
years,  if  ever....,"  O'Connell,  "Elective  No-Fault,"  60  Minn.  L.  Rev.  501,  516 

(1976) . 

14.  California  has  placed  a  limit  of  $250,000  on  damages  recoverable  for  pain  and 
suffering  and  other  "non-economic"  losses  in  medical  malpractice  actions. 
Cal.  Civ.  Code  §3333.2  (West  1975).   Cf.  The  District  of  Columbia  Automobile 
Insurance  Act,  S.  2322,  92  Cong.,  1st  Sess.  (1971),  which  would  have  placed  a 
limit  of  $25,000  on  recovery  for  pain  and  suffering  by  each  claimant  in 

an  automobile  accident. 

15.  In  conjunction  with  Illinois'  automobile  no-fault  system,  a  statute  was 
enacted  which  limited  recovery  for  pain  and  suffering  to  an  amount  equal  to 

50  percent  of  the  first  $500  in  reasonable  medical  expenses  and  100  percent  of  all 
reasonable  medical  expenses  over  $500.   111.  Rev.  Stat.  Ann,  ch.  73,  §  1065.158 
(Smith-Hurd  1973)  .   This  statute  was  held  unconstituional  in  Grace  v.  Howlett, 

51  111.  2d  478,  283  N.E.2d  474  (1972). 

16.  For  a  discussion  of  the  federal  role  in  nuclear  power  plant  insurance,  see 
discussion  of  federally  chartered  insurance  in  this  study. 

17.  For  example,  a  1971  federal  study  of  automobile  accidents  revealed  that  persons 
with  economic  losses  of  $1000  or  less  incurred  only  33  percent  of  the  total 
economic  losses  but  received  46  percent  of  all  tort  payment  dollars.   U.S.  Dept. 
of  Transportation,  Motor  Vehicle  Crash  Losses  and  Their  Compensation  in  the 
United  States  35  (1971) .   In  cases  involving  death  or  serious  injuries,  persons 
whose  economic  loss  was  less  than  $500  recovered,  on  the  average,  4.5  times  their 
economic  loss;  persons  whose  economic  loss  exceeded  $25,000  recovered  only  30 
percent  of  their  economic  loss.   Id.  at  36. 

18.  As  a  practical  matter,  the  expense  of  litigation  is  a  deterrent  to  all  small  claims; 
this  problem  is  not  peculiar  to  the  products  liability  field. 

19.  The  Uniform  Motor  Vehicle  Accident  Reparation  Act  §  5(a)(7),  for  example,  abolishes 
recovery  for  "non-economic  detriment"  below  $5000.   The  Act  also  requires  that  the 
injury  be  one  of  a  group  of  specified  injuries  in  order  to  recover. 

20.  Many  automobile  no-fault  plans  use  this  type  of  threshold.   See,  e.g. ,  Conn.  Gen. 

Stat.  Ann.  §  38-323(a)(7)  (1973  Supp.)  ($400);  Fla.  Stat.  Ann.  §  627.737(2)  (1973  Supp.) 
($1000);  Kan.  Stat.  Ann.  §  40-3117(b)  (1973)  ($500);  Mass.  Gen.  Laws  Ann,  c.  231, 
§  6D  (1973  Supp.)  ($500)  ;  N.Y.  Ins.  Law  §§  671(4)  (b),  673(1)  (McKinney  1973-74  Supp.) 
($500)  . 

21.  This  type  of  threshold  is  also  found  in  many  automobile  no-fault  statutes.   For 
example,  the  New  York  statute  permits  recovery  for  non-economic  loss  only  "in 

case  of  serious  injury,"  N.Y.  Ins.  Law  §  673  (McKinney  1973-74  Supp.),  which  is  defined 
as  a  personal  injury  resulting  in  "death;  dismemberment;  significant  disfigurement; 
a  compound  or  comminuted  fracture;  or  a  permanent  loss  of  use  of  a  body  organ, 
member,  function  or  system."   Id.  §  671(4)  (a). 

22.  See  text  accompanying  note  40,  infra. 

23.  Corboy,  "Extending  No-Fault,"  1976  U.  111.  Law  Forum  74,  101  (1976). 

24.  See,  e.g.,  Peck,  "Compensation  for  Pain:   A  Reappriasal  in  Light  of  New  Medical 
Evidence,"  72  Mich.  L.  Rev.  1355,  1372-73  (1974). 
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25.  E.g.,  Klemme,  "The  Enterprise  Liability  Theory  of  Torts,"  47  Colo.  L.  Rev.  153, 
228  (1976). 

26.  Corboy,  supra  note  23,  at  101. 

27.  Peck,  supra  note  24,  at  1373. 

28.  Smith,  "Personal  Injury  Claims  System,"  54  Cornell  L.  Rev.  645,  687  (1969). 

29.  Olender,  "Pain  and  Suffering,"  1962  Duke  L.J.  344,  376.  Another  commentator  has 
suggested  that  pain  and  suffering  damages  should  be  replaced  by  "damages  for  the 
losses  of  enjoyments  of  life."   See  Klemme,  supra  note  25,  at  228. 

30.  Jaffe,  "Damages  for  Personal  Injury:   The  Impact  of  Insurance,"  18  Law  &  Con temp. 
Prob.  219  (1953). 

31.  Peck,  supra  note  24,  at  1374. 

32.  O'Connell,  Ending  Insult  to  Injury,  supra  note  2,  at  51. 

33.  In  Affett  v.  Milwaukee  &  Suburban  Transport  Corp.,  11  Wis.  2d  604,  614,  106  N.W.2d 
274,  280  (1960),  the  court  observed  that  if  pain  were  evaluated  at  one  cent  per 
second — a  modest  allowance — the  award  would  exceed  $300,000  per  year. 

34.  Corboy,  supra  note  23,  at  101;  Olender,  supra  note  29,  1962  Duke  L.J,  at  377. 

35.  Professor  Jaffe  uses  the  word  "solatium."   Jaffe,  supra  note  30,  at  222-25. 

36.  There  are  at  least  two  difficulties  with  this  rationale.   First  it  does  not 
explain  why  pain  and  suffering  damages  are  awarded  in  cases  where  the  victim  is 
unable  to  use  the  award  for  "consolation";  e.g. ,  statutes  which  permit  a  relative 
to  recover  for  the  pain  and  suffering  of  a  dead  man,  and  cases  where  the  plaintiff 

is  a  baby  or  is  in  a  permanent  coma.   See  Morris,  "Liability  for  Pain  and  Suffering," 
59  Colum. ' L.  Rev.  476,  479  (1959).   Second,  it  does  not  explain  huge  pain  and 
suffering  awards  which  far  exceed  the  amount  necessary  to  buy  "distractions," 
particularly  since  the  plaintiffs  in  such  cases  are  apt  to  be  sadly  unable  to 
enjoy  those  distractions. 

37.  Perhaps  the  consolation  or  solatium  flows  as  much  to 
society  as  it  does  to  the  accident  victim.   Members 
of  society  may  rest  easier  when  they  comtemplate  the 
possibility  that  they  might  suffer  a  similar  fate, 

and  they  need  no  longer  be  concerned  with  the  victim's 
unfortunate  condition  because  justice  has  been  done. 

Peck,  supra  note  24,  at  1370. 

38.  Corboy,  supra  note  23,  at  101,  104.   The  same  objection  could  be  made  to  workers' 
compensation . 

39.  Peck,  supra  note  24,  at  1370.   This  author  distinguishes,  on  the  basis  of  new 
medical  evidence,  between  physiological  and  "psychogenic"  pain,  and  argues 
that  pain  and  suffering  damages  should  include  only  the  former. 

40.  See,  e.g. ,  Seffert  v.  Los  Angeles  Transit  Lines,  56  Cal.  2d  498,  364  P. 2d  337  (1961). 
This  rationale  has  been  criticized,  however,  as  carving  out  a  special  exception 

to  the  general  rule  that  successful  parties  may  not  recover  litigation  expenses 
except  where  specifically  provided  by  statute.   Peck,  supra  note  24  at  1373-74. 

41.  Critics  of  this  argument  claim  that  "the  threat  has  not  worked  for  those  who 
suffer  the  most  serious  harm  and  it  appears  to  have  worked  too  well  for  those 
who  do  not  have  substantial  economic  losses."   Peck,  supra  note  24,  at  1376. 
Cf .  O'Connell  and  Simon,  supra  note  2  at  7. 

42.  See  "Selective  Implementation  of  Tort  Reform"  and  "Deprivation  of  Common  Law 
Remedies",  supra ,  Vol.  III. 
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43.  See,  e.g. ,  Singer  v.  Sheppard,  346  A. 2d  897  (Pa.  1975);  Fann  v.  McGuffey,  534 

S.W.  2d  770  (Ky.  1975);  Rybech  v.  Rybech,  141  N.J.  Super.  481,  358  A. 2d  828  (1976); 
Manzanares  v.  Bell,  214  Kan.  589,  522  P. 2d  1219  (1974);  Pinnick  v.  Cleary,  360 
Mass.  1,  271  N.E.2d  592  (1971);  Montgomery  v.  Daniels,  38  N.Y.2d  41,  378  N.Y.S.2d 
1  (1975). 

44.  However,  it  should  be  noted  that  several  states  have  recently  struck  down  automobile 
guest  statutes  for  establishing  an  arbitrary  distinction  between  injured  guest 
passengers  and  other  parties  injured  in  automobile  accidents  arising  from  simple 
negligence.   See,  e.g. ,  Brown  v.  Merlo,  8  Cal.  3d  855,  106  Cal .  Rptr.  388  (1973); 
Thompson  v.  Hagan,  96  Idaho  19,  523  P. 2d  1365  (1974);  Henry  v.  Bauder,  213  Kan.  751, 
518  P. 2d  362  (1974);  Johnson  v.  Hassett,  217  N.W.2d  771  (N.D.  1974).   Other  juris- 
dictions have  upheld  guest  statutes.   See  Annot. ,  "Constitutionality  of  Automobile 
and  Aviation  Guest  Statutes,"  66  A.L.R. 3d  532  (1975).   These  cases  indicate  that 
some  courts  would  apply  a  fairly  rigorous  "rational  basis"  test  in  evaluating  any 
classification  of  insured  persons  which  was  designed  merely  to  limit  the  burden  of 
liability  insurers. 

45.  For  example,  Ariz.  Const,  art.  18,  §  6  provides: 

The  right  of  action  to  recover  damages  for  injuries 
shall  never  be  abrogated,  and  the  amount  recovered 
shall  not  be  subject  to  any  statutory  limitation. 

See  also  Pa.  Const,  art.  Ill,  §  18;  Ky.  Const.  §  54. 

46.  Fann  v.  McGuffey,  supra  note  43. 

4'7.   Certain  state  constitutions  contain  similar  provisions  which  quarantee  access  to 

the  courts  for  redress  of  grievances.   For  example,  Pa.  Const,  art.  I,  §  2  provides: 

All  courts  shall  be  open;  and  every  man  for  an  injury 
done  him  in  his  lands,  goods,  person  or  reputation 
shall  have  remedy  by  due  course  of  law  .... 

This  provision  was  the  basis  of  a  challenge  to  Pennsylvania's  automobile  no-fault 
statute  in  Singer  v.  Sheppard,  supra  note  43.   Threshold  limitations  would  seem 
to  be  particularly  offensive  to  such  a  provision,  since  they  are  specifically 
designed  to  restrict  access  to  the  courts.   It  should  also  be  noted  that  either  or 
both  of  these  types  of  constitutional  provisions  would  have  to  be  amended  should, 
for  example,  Congress  decide  to  condition  federal  reinsurance 
of  products  liability  joint  underwriting  associations  upon 
state  enactment  of  pain  and  suffering  limitations.   Otherwise, 
state  compliance  with  the  federal  legislation  would  be 
impossible. 
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(3)       Punitive   Damages 
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PUNITIVE  DAMAGES 
I. 
Introduction 
The  concept  of  punitive  damages  is  firmly 
rooted  in  American  jurisprudence.    Punitive  damages  are 
awarded  as  an  additional  remedy  to  supplement  compensatory 
damages  in  actions  in  which  the  defendant's  conduct  manifests 

intentional  or  reckless  disregard  of  the  rights  of  the 

2 

plaintiff.    Where  such  gross  misconduct  is  found,  the 

trier  of  fact  can  impose  punitive  damages  within  its 
discretion.   In  assessing  such  damages,  the  trier  of  fact 
can  consider  such  factors  as  the  nature  of  the  defendant's 

act,  the  nature  and  extent  of  the  plaintiff's  injury,  as 

4 
well  as  the  wealth  of  the  defendant.    The  basic  purposes 

behind  the  doctrine  are  to  punish  a  malefactor  for  his 

misconduct  and  to  deter  him  and  others  similarly  situated 

5 
from  engaging  in  such  conduct  in  the  future.    The  utilization 

of  punitive  damages  has  been  considered  appropriate  in 

tort  actions,  including  those  involving  injuries  caused 

by  defective  products,   where  the  basis  of  tort  liability 

7 
is  fault  on  the  part  of  the  defendant.    For  example,  little 

controversy  has  been  created  by  the  assessment  of  such 

damages  in  the  context  of  products  liability,  where  the 

g 

claim  for  compensation  is  brought  in  fraud  and  deceit 
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or  negligence.    However,  recent  products  liability  cases 

brought  under  a  theory  of  strict  liability  in  which  punitive 
damages  have  been  assessed  have  provoked  a  controversy 
over  the  propriety  of  granting  such  damages.     The 
argument  that  strict  liability  and  punitive  damages  are 
antithetical  concepts  clearly  assumes  that  a  claim  for 
punitive  damages  must  be  established  by  the  same  facts 
which  support  the  principal  claim  for  compensatory  damages. 
However,  prior  court  decisions  have  emphasized  that  a  claim 
for  punitive  damages  is  considered  a  prayer  for  a  specific 
type  of  relief  rather  than  an  essential  part  of  the  under- 
lying claim.    Since  this  specific  type  of  prayer  arises 
out  of  wantonness,  there  appears  to  be  no  logical  reason 
for  denying  a  punitive  damage  claim  in  a  strict  liability 
action,  provided  that  the  plaintiff  establishes  the 
additional  element  of  aggravated  conduct.   Perhaps  the 
only  objection  to  following  this  procedure  is  a  practical 
one  revolving  around  the  possibility  of  creating  confusion 
in  the  mind  of  a  jury  with  regard  to  the  elements  of 
the  claims.   However,  the  slight  possibility  of  confusion 
does  not  justify  the  preclusion  of  a  valid  punitive 
damages  claim.   As  the  Federal  District  Court  for  the 
Eastern  District  of  Wisconsin  has  recently  stated: 
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Where  the  principal  claim  is  based  on 
strict  liability  in  tort  and  there  is  an 
additional  claim  of  wanton  disregard 
of  the  plaintiff's  rights,  it  is  a  simple 
matter  to  allow  the  plaintiff  to  make  a 
supplementary  showing  of  aggravating  conduct 
for  the  purpose  of  proving  entitlement  to 
punitive  damages. 

Although  there  is  no  serious  conceptual  difficulty 

in  applying  the  doctrine  of  punitive  damages  to  the  products 

liability  field,  there  are  a  number  of  significant  practical 

problems  presented  which  do  not  exist  in  the  traditional 

tort  litigation/punitive  damages  framework.   Judge  Friendly, 

13 

in  Rogmsky  v.  Richardson-Merrill,  Inc.  ,    expressed  concern 

over  the  difficulty  of  effectively  determining  and  controlling 
the  amount  of  punitive  damage  awards  in  products  liability 
litigation,  since  the  field  is  particularly  susceptible  to 
claims  in  which  a  single  actionable  wrong  can  be  the  basis 
for  a  multiplicity  of  lawsuits.   In  design  defect  cases 
particularly,  the  potential  damage  awards  in  product  suits 
could  far  exceed  those  available  in  other  tort  actions. 
In  addition  to  the  problem  of  measurement  and 
control,  the  Roginsky  court  questioned  whether  the  policies 
of  punishment  and  deterrence  would  be  properly  served  by 
awarding  punitive  damages  against  a  corporate  manufacturer. 
The  court  noted  that  if  the  awards  were  satisfied  through 


119 


the  corporation's  liability  insurance,  the  cost  would 
ultimately  be  passed  on  to  the  public  in  the  form  of 

increased  prices.   If  such  insurance  were  unavailable, 

14 
the  awards  would  be  contrary  to  public  policy,    in  that 

the  cost  would  be  effectively  borne  by  the  corporation's 

innocent  shareholders . 

The  foregoing  factors  distinguish  the  field  of 

products  liability  from  the  more  traditional  areas  in  which 

punitive  damages  have  been  commonly  awarded.   Therefore, 

while  there  may  be  no  sound  policy  reason  for  denying 

punitive  damages  altogether  where  there  is  a  sufficient 

showing  of  a  manufacturer's  conscious  or  reckless  disregard 

for  consumer  safety,  the  aforementioned  factors  mitigate  in 

favor  of  imposing  some  limitations  on  the  punitive  damages 

recovery  in  products  liability  litigation. 

II. 
Assessment 
Although  there  are  indications  that  the  number 
of  punitive  damages  claims  in  products  suits  are  increasing 

on  the  trial  level,    only  three  recently  reported  cases 

17 
have  upheld  punitive  damages  awards  on  appeal.     Moreover, 

a  companion  study  has  determined  that  only  six  punitive 

damages  awards  were  made  in  1975,  and  one  of  these  has 

18 
been  reversed  on  appeal.     Therefore,  in  reality,  a 
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restriction  on  punitive  damages  may  have  little  effect,  on 
the  total  amount  of  damages  awarded  in  products  suits. 
Nevertheless,  state  law  changes  to  restrict 
punitive  damages  in  products  litigation  may  be  warranted. 
Most  suitable  would  be  adoption  of  the  "complicity  rule" 
and  a  change  in  procedure  under  which  the  jury  would  still 
determine  whether  or  not  punitive  damages  should  be  imposed, 
but  with  the  amount  of  such  damages  fixed  by  the  judge. 
This  procedural  change  would  greatly  diminish  the  likelihood 
that  a  manufacturer  would  be  subjected  to  excessive  punitive 
damage  payments  as  a  consequence  of  either  a  single  judgment 
or  of  cumulative  verdicts  in  multiple  litigation. 

III. 
Models 
Perhaps  the  most  direct  method  of  limiting 
punitive  damage  recoveries  would  be  the  imposition  of  a 
uniformly  narrow  rule  of  manufacturer  liability  for  such 
damages  whenever  the  principal  claim  for  compensatory  damages 

is  based  upon  a  products  liability  theory.   The  model  which 

19 
most  closely  meets  this  criterion  is  the  "complicity  rule" 

of  enterprise  liability.   This  rule  has  been  traditionally 

employed  in  the  United  States  to  limit  punitive  damage 

recovery  against  corporations  for  the  malicious  torts  of 
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20 
corporate  employees.     The  jurisdictions  which  apply 

the  complicity  rule  allow  punitive  damages  to  be  imposed 

upon  a  corporation  only  where  there  is  proof  that  a 

superior  officer  has  ordered,  participated  in,  or  ratified 

21 

the  misconduct  of  the  lower  level  employee.     The  primary 

purpose  of  the  more  narrow  rule  of  liability  is  to  prevent 
the  shareholders  of  a  corporation  from  being  held  liable 
for  the  malicious  acts  of  a  lower  level  employee.   Such 
prevention  is  ethically  desirable  under  the  rationale  that 
innocent  shareholders  should  not  bear  the  burden  of  punitive 
damage  liability.   In  addition  to  restricting  the  liability 
of  innocent  shareholders,  the  narrow  rule  indirectly 
protects  innocent  employees  of  the  corporation.   By  precluding 
a  reduction  in  corporate  earnings  which  would  normally 
accompany  a  large  punitive  damage  award,  the  narrow  complicity 

rule  reduces  the  likelihood  of  loss  of  jobs  which  could 

22 

result  from  such  an  earnings  reduction. 

23 

The  case  of  Rogmsky  v.  Richardson-Merrill,  Inc.  , 

undoubtedly  provides  the  best  illustration  of  the  use  of 
the  complicity  rule  to  bar  punitive  damages  in  the  product 
liability  context. 

In  Roginsky  the  plaintiff  brought  a  negligence 
action  against  the  manufacturer  for  personal  injuries  suffered 
as  a  result  of  using  a  drug,  MER/29,  which  was  produced  and 
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sold  by  the  defendant  company.   The  plaintiff's  evidence 
established  that  the  drug  was  responsible  for  causing 
cataracts  in  humans,  and  that  tests  which  the  defendant 
had  conducted  both  prior  to,  and  after,  the  commercial 
release  of  the  drug  strongly  indicated  the  presence  of 
such  severe  side-effects.   There  was  further  evidence  that 
middle  level  employees  of  the  defendant  corporation  doctored 
test  results  in  order  to  deceive  the  Food  and  Drug  Adminis- 
tration into  granting  approval  for  the  sale  of  the  drug. 

No  high  level  employees  were  implicated  in  any  of  these 

24 
deceptive  practices."    Rather,  the  plaintiff's  primary 

contention  was  that  once  the  superior  officers  were  notified 

of  adverse  test  results,  their  failure  to  take  quick  action 

in  the  form  of  issuing  warnings  and  removing  the  drug  from 

the  market  manifested  a  deliberate  disregard  for  human 

welfare.   In  reversing  a  punitive  damage  verdict  of 

$100,000.00,  the  appellate  court  relied  upon  the  complicity 

rule  as  a  basis  for  the  reversal: 

The  thorough  discovery  by  industrious  and 

able  counsel  has  unearthed  countless 

instances  of  carelessness  and  even  of  wilfulness 

by  subordinate  officials  and  of  failure  to 

exercise  proper  supervision  and  possible  bad 

judgment  by  higher  ones.  .  .  .   But  there  was 

no  proof  from  which  a  jury  could  properly 
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conclude  that  defendant's  officers  manifested 

25 
deliberate  disregard  for  human  welfare. 

Arguably,  the  court's  interpretation  of  the 

facts  was  influenced  by  its  apprehension  of  the  defendant's 

potentially  massive  liability  for  punitive  damages.   However, 

the  flexibility  which  the  complicity  rule  permits  is 

2  fi 
precisely  its  main  virtue.     The  rule  shields  a  corporation 

from  unjustified  punitive  damages  arising  from  isolated 

acts  of  junior  employees.   As  the  Roginsky  decision 

indicates,  it  is  a  sufficiently  flexible  standard  so  that 

the  plaintiff's  burden  of  proving  management  complicity 

or  ratification  may  be  increased  where  the  prospect  of 

27 

massive  punitive  damages  is  present.     Alternatively,  where 

the  corporate  management  has  either  authorized,  participated 
in,  consented  to,  or  ratified  conduct  evincing  a  conscious 

or  reckless  disregard  for  public  safety,  then  the  rule 

2  8 
justifiably  permits  the  imposition  of  punitive  damages. 

The  chief  criticism  of  the  complicity  rule  is 

that  its  application  might  promote  the  creation  of  an 

29 

information  gap  between  upper  and  lower  level  management. 

While  this  criticism  might  be  valid  if  courts  were  to 
require  direct  evidence  of  upper  level  complicity,  it  is 
apparent  from  previous  applications  of  the  rule  that  com- 
plicity can  be  inferred  circumstantially.     Therefore, 
if  a  corporation  were  organized  in  such  a  way  that  high 
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level  management  approval  was  not  required  on  important 

31 
decisions  regarding  product  safety,    the  complicity  rule 

could  easily  be  interpreted  to  find  management's  inaction 

to  be  a  blanket  authorization  of  the  lower  level  decisions. 

Adoption  of  the  complicity  rule  of  enterprise 
liability  for  punitive  damages  provides  some  protection 
against  the  peculiar  problems  posed  by  the  assessment  of 
such  damages  in  products  liability  litigation.   The  rule 
provides  protection,  however,  only  to  the  extent  that 
it  increases  the  likelihood  that  punitive  damages  will  be 
completely  denied.   Further,  since  the  rule  is  a  substantive 
rule  of  law,  its  potential  for  limiting  punitive  damage 
awards  is  necessarily  circumscribed  by  the  factual  situations 
presented  in  individual  products  liability  cases.   There- 
fore, to  further  protect  against  the  potentially  serious 
consequences  for  manufacturers  created  by  assessment  of 
exemplary  damages,  procedural  devices  should  be  developed 
which  will  afford  greater  judicial  control  over  the  granting 
of  such  awards. 

Under  existing  procedures,  a  trial  judge  can 
require  the  plaintiff  to  elect  between  remitting  any 

excessive  amount  of  a  punitive  damage  verdict  or  submitting 

32 
to  a  new  trial  on  the  issue  of  damages.     Also,  an 

appellate  court  can  order  remittitur  or  a  new  trial  whenever 
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33 
the  punitive  damage  award  is  "clearly  excessive."     These 

procedures  provide  limited  judicial  control  over  excessive 

jury  verdicts.   However,  there  are  several  factors  present 

in  the  realm  of  products  liability  litigation  which 

indicate  that  even  the  initial  determination  of  the  amount 

of  punitive  damages  should  be  made  by  the  court,  rather 

34  .  . 

than  by  the  [jury.     Primarily,  since  one  of  the  criteria 

for  determining  the  amount  of  punitive  damages  is  the 

35 

financial  status  of  the  defendant,    jurors  may  be  unduly 

prejudiced  by  the  fact  that  the  defendant  is  a  business 

3  fi 
concern  with  substantial  assets.     Furthermore,  jurors 

are  not  presented  with  firm  legal  guidelines  from  which 

they  can  properly  determine  the  amount  of  punitive  damages 

to  be  awarded. 

In  addition  to  eliminating  these  drawbacks, 

there  are  several  additional  advantages  to  be  gained  by 

shifting  the  responsibility  for  measurement  of  punitive 

damage  awards  to  the  court.   The  judge  would  be  less 

influenced  by  the  defendant's  financial  status  and  could 

therefore  render  a  more  objective  judgment.   Additionally, 

the  judge  could  rely  upon  his  experience  and  training 

in  sentencing  criminal  defendants  to  more  properly  determine 

3  8 
the  need  for  punishment  and  deterrence.     Also,  the 

judge  would  have  a  more  sophisticated  understanding  of  the 
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potential  economic  effect  an  award  of  punitive  damages 

39 
would  have  upon  a  corporate  defendant.     Moreover,  any 

appellate  review  of  the  punitive  damage  award  would  be 

greatly  aided  by  the  trial  judge's  written  statement  of 

the  reasons  for  his  decision. 

This  proposal  seems  best  suited  to  meet  the 
problem  of  excessive  awards  presented  by  multiple  suits. 
In  determining  the  amount  of  punitive  damages  which  should 
be  assessed,  the  court  could  entertain  evidence  of  such 
damage  payments  made  by  the  same  defendant  in  other  suits 
involving  the  same  injury-producing  product.   Since  this 
evidence  could  be  excluded  from  jury  consideration,  it 
would  not  prejudice  the  jury's  initial  determination  of 
the  defendant's  liability  for  compensatory  damages. 
Therefore,  this  procedural  change  would  obviate  the  need 
for  a  separate  trial  on  the  issue  of  punitive  damages 
which  would  otherwise  be  required  if  the  jury  were  permitted 
to  consider  the  amount  of  such  damages  paid  by  the  defendant 
in  prior  suits. 

Thus,  while  some  changes  in  the  punitive  damages 
mechanism  may  be  warranted,  the  award  of  such  damages  should 
not  be  precluded  in  product  cases.   A  major  change  that 
has  been  suggested  would  be  that  since  the  award  merely 
represents  a  "windfall"  to  the  plaintiff,  any  such  damages 
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should  be  paid  to  the  state,  or  to  charity.   Punitive  damages 
could  also  be  used  to  fund  deficits  incurred  by  a  products 
liability  joint  underwriting  association  or  reinsurance  facility, 
The  commentators,  however,  have  pointed  out  that  punitive  dam- 
ages not  only  serve  the  deterrence  function,  but  also  that 
such  awards  serve  useful  purposes  when  received  by  plaintiffs. 
The  "windfall"  argument  "invariably  overlooks  the  important 

fact  that  this  prospective  windfall  motivates  many  reluctant 

40 
plaintiffs  to  press  their  claims."     As  such  claims  are 

litigated,  the  deterrence  function  is  further  served. 

Moreover,  punitive  damages  play  a  residual 

role  in  the  compensatory  system.   Such  awards  reimburse  the 

plaintiff  for  losses  which  he  could  not  otherwise  recover, 

such  as  expenses  of  litigation  or  losses  which  the  plaintiff 

41 
is  unable  to  prove.     Therefore,  while  the  idea  of  payment 

of  punitive  damages  to  the  state  may  be  deserving  of  -further 

study,  such  damages  do  not  merely  constitute  a  "windfall" 

to  the  plaintiff.   Rather,  there  is  a  purpose  other  than 

deterrence  which  is  furthered  by  the  awarding  of  such  damages. 
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IV. 
Economic  Impact 

The  tort  system's  dual  objectives  of  providing 
the  proper  economic  incentives  to  both  manufacturers  and 
consumers  to  engage  in  economically  efficient  modes  of 
behavior  and  to  provide  the  victims  of  product-related  ac- 
cidents compensation  for  the  economic  losses  occasioned 
by  the  injury,  give  rise  to  cost  assessments  against 
manufacturers  and  damages  compensation  to  consumers 
and  victims  of  accidents.   The  twin  element — what  charges 
to  assess  the  manufacturer  and  what  compensation  payments 
to  provide  the  accident  victim — is  both  in  principle  and  in 
fact  separable.   It  is  this  separability  of   assessments 
and  compensation  which  underlies  the  imposition  of  punitive 
damages  on  manufacturers  who  wilfully  and  wantonly  engage 
in  unsafe  manufacturing  practices  or  produce  seriously 
dangerous  products.   It  must  be  the  case  that  in  those 
instances  where  courts  assess  punitive  damages  the  judgment 
is  being  made  that  the  compensation  payable  to  the  accident 
victim,  which,  in  principle,  covers  all  economic  costs 
of  the  accident  and  injury,  is  an  insufficient  economic 
incentive  to  the  manufacturer.   Further  incentive,  by 
way  of  punitive  damages,  is  required. 

As  a  general  standard,  courts,  in  products 
cases,  have  held  that  manufacturers  must  pay  an  amount 
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which  is  equal  to  the  compensation  required  to  cover  the 
full  economic  costs  of  the  accident  and  injury  sustained 
by  the  consumer.   It  is  clear  that  limitation  of  the  cost 
assessment  on  manufacturers  to  the  economic  loss  of  the 
accident  victim  encourages  both  manufacturers  and 
consumers  to  engage  in  economically  efficient  modes  of 
behavior.   By  introducing  or  imposing  punitive  damages, 
however,  the  manufacturer's  potential  liability  exceeds 
the  expected  accident  costs.   Hence,  the  manufacturer, 
under  such  circumstances,  will  have  an  incentive  to  incur 
accident  prevention  and  avoidance  costs  which  exceed  the 
accident  cost.   From  a  resource  allocation  point  of  view, 
this  is  clearly  inefficient. 

The  possibility  of  the  imposition  of  punitive 
damages  may  play  a  positive  role  in  the  sense  that 
manufacturers  know  that  some  actions,  although  potentially 
meritorious,  will  never  be  brought  against  them.   Thus, 
accident  prevention  and  avoidance  on  the  manufacturer's 
part  may  be  sufficiently  "diluted"  to  warrant  the 
assessment  of  costs  in  excess  of  the  damages  required  to 
fully  compensate  any  given  accident  victim  for  his  economic 
losses  attendant  to  an  injury. 

Given  that  not  all  criminally  negligent  manufacturers 
are  brought  to  court  for  the  accidents  and  injury  they 
cause,  it  may  well  be  that  in  such  cases,  damages  payable 
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to  any  given  accident  victim  ought  to  be  calculated  by 
dividing  the  relevant  economic  loss  by  the  proportion 
of  criminally  negligent  manufacturers  that  are  brought 
to  court.   It  follows  that  since  not  100  per  cent  of 
manufacturers  of  this  sort  are  sued,  the  damages  award 
and  cost  on  such  manufacturers  who  are  brought  to  court 
may  well  exceed  the  full  economic  loss  and  compensation 
due  to  the  accident  victim. 

It  is  important  to  note  that  although  in  some 
types  of  products  liability  cases,  punitive  damages  may  be 
appropriate,  payment  of  such  amounts  to  the  accident 
victim  is  not  required.   Compensation  to  the  victim  and 
injured  party  should  perhaps  be  limited  to  his  economic 
loss,  including  an  appropriate  amount  for  pain  and  suffering. 
However,  payment  of  punitive  damages  to  the  accident  victim 
is,  from  an  economic  point  of  view,  irrelevant.   The 
objective  and  purpose  of  assessing  punitive  damages  on 
criminally  negligent  manufacturers  is  to  induce  manufacturers, 
as  a  class,  not  to  engage  in  certain  kinds  of  behavior. 
This  purpose  may  be  achieved  by  the  imposition  of  punitive 
damages  on  the  manufacturer.   It  clearly  makes  no  difference 
to  the  manufacturer  to  whom  these  damages  are  paid.   Resource 
allocative  efficiency  is  served  as  long  as  damages  are 
assessed  to  the  manufacturer,  no  matter  to  what  party  or 
parties  they  are  paid. 
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NOTES 


1.  Only  four  states  have  entirely  rejected  the  doctrine:   Louisiana,  Vincent 
v.  Morgan's  Louisiana  and  Texas  Railroad  and  Steamship  Co.,  140  La.  1027, 
74  So.  541  (1917);  Nebraska,  Rierve  v.  McCormick,  11  Neb.  261,  9  N.W.  88 
(1881);  Massachusetts,  Booth  Mills  v.  Boston  and  Maine  Railroad,  218  Mass. 
582,  106  N.E.  680  (1914);  and  Washington,  Olwell  v.  Nye  and  Nissen  Co., 

26  Wash.  2d  282,  173  P. 2d  652  (1957). 

No  state  has  rejected  the  doctrine  by  statute.   See  Note,  "Exemplary  Damages 
in  the  Law  of  Torts,"  70  Harv.  L.  Rev.  517  (1957). 

2.  There  are  many  variations  on  the  standard  of  liability  for  punitive  damages, 
such  as:   "wanton  disregard  for  safety,"  Hoffman  v.  Sterling  Drug,  Inc., 

374  F.  Supp.  850,  856,  n.  4  (M.D.  Pa.  1974);  "oppression,  fraud,  or  malice," 

Toole  v.  Richardson-Merrill,  Inc.,  251  Cal .  App.  2d  689,  711,  60  Cal.  Rptr . 

398,  414  (1967);  or  "so  intentional,  reckless,  wanton,  willful,  or  gross 

that  an  inference  of  malice  could  be  drawn,"  Gillharo  v.  Admiral  Corp., 

523  F.2d  102,  109  (6th  Cir.  1975),  cert,  denied,  44  U.S.  L.W.  3471  (U.S.  Feb.  23, 

1976)  . 

3.  Restatement  (Second)  of  Torts,  Explanatory  Notes  §  908,  comment  d  (Tent.  Draft 
No.  19,  1973) . 

4.  See  Restatement  (Second)  of  Torts  §  908(2)  (Tent.  Draft  No.  19,  1973). 

5.  See  Restatement  (Second)  of  Torts  §  908(1)  and  Explanatory  Notes  §  908,  comment  a 
(Tent.  Draft  No.  19,  1973). 

6.  See  generally  Rice,  "Exemplary  Damages  in  Private  Consumer  Transactions,"  55 
Iowa  L.  Rev.  307  (1969). 

7.  See,  e.g. ,  Walker  v.  Sheldon,  10  N.Y.2d  401,  179  N.E. 2d  497  (1961);  Koppinger  v. 
Cullen-Schlitz  and  Associates,  513  F.2d  901  (8th  Cir.  1975);  District  Motor  Co. 
v.  Rodill,  88  A. 2d  489  (D.C.  Mun.  Ct.  App.  1952).   See  generally  Morris, 
"Punitive  Damages  in  Tort  Cases,"  44  Harv.  L.  Rev.  1173  (1931);  Friedman, 
"Punitive  Damages  in  Tort,"  48  Can.  B~Rev.  373  (1970)  . 

8.  See,  e.g. ,  Standard  Oil  Co.  v.  Gunn,  234  Ala.  598,  176  So.  332  (1937). 

9.  Toole  v.  Richardson-Merrill,  Inc.,  supra  note  2;  Gillham  v.  Admiral  Corp., 
supra  note  2. 

10.  For  recent  cases  involving  punitive  damages,  see  Moore  v.  Jewel  Tea  Co., 
46  111.  2d  288,  263  N.E. 2d  103  (1970);  Hoffman  v.  Sterling  Drug,  Inc., 

485  F.2d  132  (3d  Cir.  1973),  on  remand,  374  F.  Supp.  850  (M.D.  Pa.  1975)  (settled 
after  five  weeks  of  retrial  for  $600,000.00,  which  was  $163,000.00  more  than 
the  amount  of  the  original  compensatory  damage  award.   18  A.T.L.A.  Newsletter 
120  (April,  1975)).   Some  commentators  have  argued  that  awarding  punitive 
damages  in  an  action  based  on  strict  liability  principles  produces  a  logically 
inconsistent  result,  since  any  evidence  of  the  defendant's  misconduct  is  totally 
irrelevant  to  the  primary  determination  of  liability  for  compensatory  damages. 
It  has  been  observed  that: 

Strict  liability  and  punitive  damages  will  not 
mix.   In  strict  liability  the  character  of  the 
defendant's  act  is  of  no  consequence;  in  the 
punitive  damages  claim  the  character  of  the  act  is 
paramount. 

Lozer,  "Punitive  Damages  and  Products  Liability,"  39  Ins.  Counsel  J.  300,  301 
(1972);  see  also  Haskell,  "The  Aircraft  Manufacturer's  Liability  for  Design 
and  Punitive  Damages  -  The  Insurance  Policy  and  the  Public  Policy,"  40  J.  Air. 
L.  &  Com.  595  (1974)  . 

11.  See,  e.g. ,  Fleet  v.  Hollenkamp,  52  Ky .  175  (1852);  Drake  v.  Wham-0  Manufacturing 
Co.,  373  F.  Supp.  608  (E.D.  Wis.  1974). 
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12.  Drake  v.  Wham-0  Manufacturing  Co.,  supra  note  11,  373  F.  Supp.  at  611. 

13.  378  F.2d  832  (2d  Cir.  1967).   In  Roginsky,  Judge  Friendly  stated: 

The  legal  difficulties  engendered  by  claims  for 

punitive  damages  on  the  part  of  hundreds  of  plaintiffs 

are  staggering.   If  all  recovered  punitive  damages 

in  the  amount  here  awarded  these  would  run  into  tens 

of  millions,  as  contrasted  with  the  maximum  criminal 

penalty  of  "imprisonment  for  not  more  than  three  years, 

or  a  fine  of  not  more  than  $10,000,  or  both  such  imprisonment 

and  fine,"  21  U.S.C.  §  333(b),  for  each  violation  of 

the  Food,  Drug  and  Cosmetic  Act  with  intent  to  defraud 

or  mislead.   We  have  the  gravest  difficulty  in  perceiving 

how  claims  for  punitive  damages  in  such  a  multiplicity 

of  actions  throughout  the  nation  can  be  so  administered 

as  to  avoid  overkill.  ...   [I]t  is  hard  to  see  what 

even  the  most  intelligent  jury  would  do  with  this  [knowledge 

of  potential  multiplicity] ,  being  inherently  unable  to 

know  what  punitive  damages,  if  any,  other  juries  in  other 

states  may  award  other  plaintiffs  in  actions  yet  untried. 

378  F.2d  at  839. 

14.  See  Northwestern  National  Casualty  Company  v.  McNulty,  307  F.2d  432  (5th  Cir. 
1962) .. 

15.  See  Note,  "The  Assessment  of  Punitive  Damages  Against  an  Entrepreneur  for  the 
Malicious  Torts  of  his  Employees,"  70  Yale  L.J.  1296,  1306  (1961). 

16.  See  Owen,  "Punitive  Damages  in  Products  Liability  Litigation,"  74  Mich.  L.  Rev. 
(1976)  at  notes  333  and  334. 

17.  Toole  v.  Richardson-Merrill,  Inc.,  supra  note  2;  Moore  v.  Jewel  Tea  Co., 
supra  note  10;  Gillham  v.  Admiral  Corp.,  supra  note  2. 

18.  See  Statement  of  Louis  N.  Massery,  Esq.  for  the  Association  of  Trial  Lawyers 
of  America  before  the  National  Association  of  Insurance  Commissioners  Sub- 
committee on  the  Availability  of  Essential  Insurance,  Nashville,  Tennessee, 
May  3,  1976. 

19.  The  phrase  was  originated  by  Professor  Clarence  Morris.   Morris,  "Punitive 
Damages  in  Personal  Injury  Cases,"  21  Ohio  St.  L.J.  216,  221  (1960). 

20.  See,  e.g. ,  Lake  Shore  and  Michigan  Southern  Railway  Co.  v.  Prentice,  147  U.S. 
101  (1893);  Maisenbacker  v.  Society  Concordia,  71  Conn.  369,  42  A.  67  (1899); 
DeFoe  v.  Potomac  Electric  Power  Co.,  123  A. 2d  920  (D.C.  App.  1956). 

21.  Apparently  the  state  courts  are  about  equally  divided  in  their  application 
of  either  the  "complicity  rule"  or  the  much  broader  "vicarious  liability" 
rule.  The  vicarious  liability  rule  imposes  liability  upon  the  corporation 
if  a  malicious  act  was  committed  in  the  scope  of  an  employee's  employment. 
It  is  essentially  an  application  of  the  doctrine  of  respondeat  superior  in 
the  context  of  punitive  damages.  See  Morris,  supra  note  19,  21  Ohio  St.  L.J, 
at  2  20. 

22.  See  DuBois,  "Punitive  Damages  in  Personal  Injury,  Products  Liability  and 
Professional  Malpractice  Cases:   Bonanza  or  Disaster,"  43  Ins.  Counsel  J. 
344  (1976).   In  essence,  the  complicity  rule  effectuates  a  balancing 
between  the  need  to  deter  malicious  acts  by  employees  of  a  corporation  and 
the  policy  against  punishing  innocent  shareholders  and  employees  for  the 
misconduct  of  others.   The  balance  is  tipped  in  favor  of  liability  only 

if  the  employees  responsible  for  the  misconduct  occupy  high-level  corporate 
offices.   The  complicity  rule  is  a  standard  of  liability  used  for  assessing 
punitive  damages  in  all  phases  of  the  corporate  enterprise  field,  and 
products  liability  is  but  one  area  within  that  field;  there  have  already 
been  several  products  liability  cases  in  which  the  rule  has  been  applied. 
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See  Roginsky  v.  Richardson-Merrill,  Inc.,  supra  note  13;  Toole  v.  Richardson- 
Merrill  ,  Inc . ,  supra  note  2;  and  Gillham  v.  Admiral  Corp.,  supra  note  2. 

The  complicity  rule  has  been  adopted  by  the  American  Law  Institute.   Section  909 
of  the  Restatement  (Second)  of  Torts  provides: 

Punitive  damages  can  properly  be  awarded  against  a  master 
or  principal  because  of  an  act  by  an  aqent  if,  and  only 
if, 

(a)  the  principal  authorized  the  doing  and  the  manner  of 
the  act,  or 

(b)  the  agent  was  unfit  and  the  principal  was  reckless  in 
employing  him,  or 

(c)  the  agent  was  employed  in  a  managerial  capacity  and  was 
acting  in  the  scope  of  employment,  or 

(d)  the  principal  or  a  managerial  agent  of  the  principal 
ratified  or  approved  the  act. 

Restatement  (Second)  of  Torts  §  909  (Tent.  Draft  No.  19,  1973). 

23.  Supra  note  13. 

24.  The  corporation's  director  of  biological  sciences  was  the  highest  level 
employee  participating  in  the  test  result  deception. 

25.  378  F.2d  at  830. 

26.  Under  the  vicarious  liability  test,  the  corporation  would  be  liable  notwith- 
standing the  lack  of  managerial  complicity.   Professor  Morris  has  observed: 

The  rule  wisely  protects  corporations  from 
vicarious  liability  for  punitive  damages  when  a 
properly  supervised  and  disciplined  employee  acts 
outrageously;  and  it  wisely  allows  punitive  damages 
awards  against  some  corporations  whose  institutional 
conscience  should  be  aroused. 

Morris,  supra  note  19,  21  Ohio  St.  L.J,  at  221. 

27.  Judge  Friendly  sanctioned  this  rationale  in  Roginsky  when  he  quoted  the  following 
language  with  approval: 

If  one  accepts  the  proposition  that  the  consequences 
of  punitive  damages  can  be  momentous  and  serious  -  as 
can  scarcely  be  denied  where  the  defendant  is  exposed  to 
liability  to  many  plaintiffs  -  then  justice  requires 
increasing  the  burden  of  persuasion  of  the  plaintiff 
in  a  punitive  damages  action.   378  F . 2d  at  852,  quoting 
Comment,  "Criminal  Safeguards  and  the  Punitive  Damages 
Defendants,"  34  Chi.  L.  Rev.  408,  417-18  (1967). 

28.  See,  e.g.,  Gillham  v.  Admiral  Corp.,  supra  note  2,  in  which  the  court  reversed 
the  trial  court's  grant  of  judgment  non  obstante  verdicto  and  ordered  judgment 
for  $100,000.00  in  punitive  damages.   The  plaintiff  had  been  severely 

burned  when  her  television  set  caught  fire.   The  court  of  appeals,  applying 
the  complicity  rule,  determined  that  the  defendant's  highest  officials 
had  been  aware  of  the  fire  hazard  created  by  the  sets  and  of  the  exact 
source  and  cause  of  the  problem  well  before  the  defendant  began  marketing 
the  sets. 

29.  See  Owen,  supra  note  16. 
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30.  Toole  v.  Richardson-Merrill,  Inc.,  supra  note  2,  exemplifies  the  use  of 
circumstantial  evidence  to  establish  high  level  management  complicity. 

It  should  be  noted  that  the  apparently  contradictory  results  on  the 

punitive  damages  issue  in  Toole  and  Roginsky  can  be  explained  by 

reference  to  the  differing  views  of  the  court  in  each  case  as  to  what 

type  of  personnel  constituted  "high  level"  management  in  the  corporation. 

In  Roginsky,  the  plaintiff  did  not  dispute  the  assertion  that  the  Director 

of  Biological  Science,  an  employee  involved  in  clearly  deceptive  practices, 

was  an  inferior  employee  of  the  defendant.   See  378  F.2d  at  84  2,  n.  17. 

However,  in  Toole ,  the  court  determined  that  an  individual  holding  the 

same  position  was  a  part  of  management,  and  that  his  acts  alone  would 

subject  the  defendant  to  liability  for  punitive  damages.   See  251  Cal.  App.  2d 

at  712. 

31.  Examples  of  such  decisions  would  be  determinations  in  regard  to  how  a  product 
should  be  designed;  the  amount  of  safety  testing  utilized  before  the  product 
is  marketed;  the  amount  of  information  about  possible  product  hazards  which 
should  be  passed  on  to  the  consumer  in  the  form  of  warnings;  and  what 
remedial  action,  if  any,  should  be  taken  when  a  product  is  found  to  be 
defective.   See  Owen,  supra  note  16. 

32.  See,  e.g. ,  Herman  v.  Hess  Oil  Virgin  Islands  Corp.,  379  F.  Supp.  1268  (D.  St. 
Croix  1974),  aff 'd,  524  F . 2d  767  (3d  Cir.  1975);  Pease  v.  Beech  Aircraft  Corp., 
38  Cal.  App.  3d  450,  113  Cal.  Rptr.  416  (1974). 

33.  See,  e.g. ,  Jones  v.  Fisher,  42  Wis.  2d  209,  166  N.W.2d  175  (1969). 

34'.  See  generally  DuBois,  supra  note  22,  43  Ins.  Counsel  J.  at  351-53;  Owen, 
supra  note  16. 

35.  See  supra  note  4. 

36.  One  commentator  has  pointed  out  that: 

There  is  usually  a  great  disparity  between  the 
parties'  financial  status  which  can  create  a  Robin 
Hood-like  state  of  mind  in  the  jury  room. 

DuBois,  supra  note  22,  43  Ins.  Counsel  J.  at  351. 

37.  In  many  jurisdictions  the  court  merely  informs  the  jury  that  the  exemplary 
damages  must  bear  a  reasonable  relationship  to  the  actual  damages  awarded. 
See,  e.g. ,  Hoffman  v.  Sterling  Drug,  Inc.,  supra  note  2;  Morris,  supra  note  7; 
Rice,  supra  note  6. 

38.  In  criminal  law  the  measure  of  punishment  is  left 

to  the  judge.   He  is  permitted  to  take  into  consider- 
ation all  pertinent  factors,  including  matters  outside 
the  record  .  .  .  because  a  jury  reflects  community 
sentiment,  it  is  peculiarly  well  qualified  to  decide 
what  will  compensate  for  intangible  losses  and  whether 
the  defendant's  conduct  has  been  sufficiently  outrageous 
to  warrant  further  punishment.   But  a  judge  has  wider 
experience  with  wrongdoers  and  is  fcimiliar  with  the  normal 
scope  and  size  of  awards.   The  flexibility  which  exemplary 
damages  bring  to  the  admonitory  function  of  tort  law  can 
better  be  achieved  by  the  judge  than  by  the  jury. 

Note,  supra  note  1,  70  Harv.  L.  Rev,  at  530. 

39.  See  Owen,  supra  note  16. 

40.  Id.  at  notes  153-54. 

41.  Id.  at  note  186. 
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(4)   Modification  of  the  Collateral  Source  Rule 
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MODIFICATION  OF  THE  COLLATERAL  SOURCE  RULE 

I. 

Introduction 

The  "collateral  source  rule"  is  a  principle  of  tort 
law,  applied  in  every  American  jurisdiction,  by  which,  in 
computing  damages  against  a  tortfeasor,  no  reduction  is  allowed 
for  benefits  received  by  the  injured  party  from  sources  unrelated 
to  the  tortfeasor,  even  though  these  may  have  partially  or  wholly 
mitigated  his  loss.    The  defendant  tortfeasor  is  required  to 
pay  the  entire  amount  of  the  loss  suffered  by  the  injured 
plaintiff,  even  though  this  may  result  in  the  plaintiff's 
recovering  twice  for  his  injury.   In  practice,  the  collateral 
source  rule  operates  as  an  evidentiary  rule,  which  excludes 
evidence  offered  by  the  defense  to  show  that  the  plaintiff  has 
already  recovered  compensation  for  his  loss.   Historically,  the 
rule  dates  from  1854,  when  the  United  States  Supreme  Court 
held  that  satisfaction  received  by  an  injured  plaintiff  from 

his  insurer  could  not  avail  the  defendant  who  was  not  in 

2 

privity  with  the  insurer.    The  term  "collateral  source"  was 

3 

first  applied  in  a  Vermont  case  in  1871.    The  court  there 

relied  on  both  the  lack  of  privity  and  the  desirability  of 
requiring  the  wrongdoer  to  pay  so  as  to  reach  the  same  result 
as  had  the  Supreme  Court. 

The  collateral  source  rule  developed  out  of  an  attempt 
by  the  courts  of  the  19th  century  to  satisfy  several  basic 
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goals:   (1)  compensation  of  the  injured  party;  (2)  punishment 

of  the  tortfeasor  for  his  wrongdoing;  and  (3)  mitigation  of 

4 
damages.    Tort  law  was,  at  that  time,  seen  as  a  peaceful 

substitute  for  revenge.   Two  parties  only  were  involved  in 
the  transaction,  the  tortfeasor  and  his  victim.   Today,  tort 
law  strongly  emphasizes  compensation  with  the  punishment 
function  largely  reserved  for  a  more  sophisticated  system 
of  criminal  justice.   Sources  of  compensation  have  pro- 
liferated.  The  scope  of  coverage  of  private  health  insurance 

5 
has  broadened  considerably,   as  has  the  availability  of  em- 
ployee benefits  and  government-provided  "social  insurance," 
such  as  workers'  compensation,  unemployment  and  veterans' 
benefits.   Multiple  recoveries,  once  an  insignificant  rarity, 
occur  today  with  increasing  frequency.  ■   Further,  the  once 

venerable  fault  concept  upon  which  the  law  of  torts  (including 

7 
the  collateral  source  rule)  was  based  is  fast  losing  ground, 

being  replaced  in  the  products  liability  area  by  theories 

of  enterprise  liability,  which  generally  require  that  losses 

to  society,  created  or  caused  by  an  enterprise  or  activity, 

be  borne  by  that  enterprise  or  activity,  without  reliance 

o 

on  traditional  notions  of  negligence.    Yet,  despite  the 
changes  in  the  socioeconomic  and  legal  contexts  in  which 
the  collateral  source  rule  developed,  the  American  Law 
Institute  recently  confirmed  the  continued  application  of 

the  rule  in  a  tentative  draft  of  the  Restatement  (Second) 

9 

of  Torts. 
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Numerous  justifications  are  offered  by  supporters 

of  the  rule.   First,  it  is  said  that  a  benefit  intended 

for  the  injured  plaintiff  should  not  be  shifted  so  as  to 

become  a  windfall  for  the  tortfeasor.   One  advocate  argues 

that: 

it  seems  to  be  a  principle  of  folk  wisdom 
that,  if  windfalls  there  must  be,  it  is 
morally  better  than  the  innocent  injured 
party  benefit  from  them  than  the  wrongdoer. 

Critics  of  the  rule,  however,  counter  by  asking  why  there 
should  be  a  windfall  for  anyone,  especially  if  the  goal  of 
the  system  is  compensation.      In  contrast  to  the  19th  century, 
where  double  recovery  was  relatively  rare,  today  there  is 
more  often  than  not  some  collateral  benefit  received.   Thus, 
a  more  uniform  system  may  well  be  devised  to  allocate  the 
overlap,  recognizing — as  the  collateral  source  rule  does 
not — that  there  are  almost  invariably  more  than  two  parties 
involved. 

The  primary  basis  offered  by  courts  in  support  of  the 
exclusion  of  evidence  of  collateral  benefits  is  possible  mis- 
use by  the  jury.   The  courts  assumed  that  the  jury  would 

erroneously  reduce  the  damage  award  by  offsetting  collateral 

12 

benefits  against  the  plaintiff's  loss.     This  assumption, 

however,  was  probably  in  error,  inasmuch  as  juries  arguably 
are  more  sympathetic  to  the  plight  of  injured  parties.   Thus, 
if  collateral  benefits  are  to  be  subtracted  from  damage  awards, 
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it  is  probably  unwise  to  rely  on  juries  to  make  that  subtrac- 
tion.  It  seems  preferable  to  continue  to  remove  collateral 
source  evidence  from  jury  consideration  into  the  province  of 
the  trial  judge.   Then,  with  collateral  source  information 
available  after  the  jury  renders  its  verdict,  it  would  be 
an  easy  matter  for  the  court  to  make  a  deduction  reflecting 
collateral  benefits  received. 

A  problem  with  this  suggestion  is  that  sometimes 
the  issue  of  what  is  a  collateral  benefit  may  be  a  factual 
question  for  which  the  victim  is  entitled  to  have  a  jury 
determination.   For  example,  where  the  injured  person  makes 
up  for  lost  wages  by  taking  sick  days,  a  jury  could  find  that 
this  is  not  a  collateral  benefit,  but  rather  earned  compensation 
of  the  victim.   Similarly,  many  accident  and  health  plans  have 
aggregate  limits  of  liability  for  claims  made  within  a  particular 
time  period.   Certainly,  whether  or  not  a  payment  made  under 
one  of  these  plans  (which  thus  effectively  reduces  the  insured's 
coverage)  is  a  collateral  benefit  is  a  factual  issue. 

It  is  argued  that  the  measure  of  compensation  offered 
by  the  legal  system  fails  to  compensate  the  injured  party  fully. 
The  jury  is  not  told  that  attorney's  fees  usually  take  a  healthy 
bite  out  of  the  damage  award.   Further,  it  is  noted  that  damages 
recovered  in  a  personal  injury  action  do  not  compensate  in  the 

manner  of  damages  in  a  contract  action  or  eminent  domain  pro- 

13 
ceeding.     This  may  be  true,  but  the  collateral  source  rule 

seems  an  inconsistent  and  inadequate  approach  to  the  problem. 
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14 
More  direct  solutions  are  needed.     With  respect  to  gratuitous 

services,  it  is  argued  that  the  elimination  of  the  collateral 
source  rule  would  defeat  the  intention  of  the  gratuitous  donor 
who  intends  to  benefit  the  injured  plaintiff,  not  the  tort- 
feasor or  some  other  party.   Finally,  and  most  persuasively 
for  many  courts,  with  respect  to  insurance  benefits,  it  is 
argued  that,  where  the  plaintiff  has  paid  valuable  consideration- 
usually  in  the  form  of  premiums — for  the  contract  under  which 
benefits  are  provided,  the  tortfeasor  should  not  receive  the 

benefit  of  his  insured  victim's  prudence.   This  position  seems 

15 
eminently  reasonable,  but  has  its  detractors  as  well.     The 

critics  argue  that  what  the  insured  purchases  is  not  a  wager 

that  if  the  event  insured  against  occurs,  and  is  caused  by  a 

tortfeasor,  he  will  receive  a  windfall  recovery,  but  rather 

a  contract  to  insure  payment  of  expenses  which  arise  with  an 

injury,  whether  tortiously  caused  or  not.     This  payment  is 

expected  to  be  prompt  and  certain,  not  subject  to  the  delays 

and  uncertainties  of  the  judicial  system  of  processing  tort 

claims.   The  insured  thus  purchases  security,  which  he  gets. 

Despite  such  criticism,  courts  continue  to  hold  that  "one  who 

has  invested  years  of  insurance  premiums  to  assure  his  medical 

17 
care  should  receive  the  benefits  of  his  thrift."     One  might 

counter  this  view,  of  course,  with  the  observation  that  only 

the  last  premium  is  actually  paid  to  cover  the  accident 

experience,  and  not  all  previous  payments  up  to  that  time. 
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Defense  attorneys  have  had  some  success  in  introducing 
evidence  of  collateral  benefits  for  limited  purposes.   The  courts 
are  split,  for  example,  on  the  propriety  of  admitting  such 
evidence  on  the  issue  of  malingering  or  motivation  to  extend 

the  period  of  disability,  for  the  purpose  of  increasing  damages 

1 8 
recoverable  in  tort.     However,  courts  seem  reluctant  to 

pass  upon  the  social  desirability  of  the  rule,  and  will, 

19 

apparently,  uphold  it  unless  it  is  changed  by  legislation. 

It  is  noteworthy  that  the  American  Law  Institute  pointedly 

commented: 

The  collateral-source  rule  is  of  common  law 
origin  and  can  be  changed  by  statute.  Changes 
may  be  made  in  statutes  providing  a  different 
method  of  compensation  such  as  the  first  party 
insurance  involved  in  certain  motor  vehicle 
reparations  acts. 

The  collateral  source  rule  may  be  most  strongly 

criticized  in  the  products  liability  cases,  in  which  the 

application  of  enterprise  liability  theory  is  most  apparent. 

There,  the  law  has  actively  undertaken,  to  a  certain  extent, 

to  distribute  losses  resulting  from  the  introduction  of 

products  onto  the  market  among  those  segments  of  society  most 

able  to  bear  them  and,  in  such  a  way,  to  maximize  efficiency 

in  resource  allocation. 

Liability  is  imposed  on  the  manufacturer,  but  not 

21 
necessarily  because  of  any  wrong  done  by  it.     Clearly,  if 

adequate  compensation  of  injured  consumers  and  maximization 
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of  efficient  use  of  society's  resources  are  recognized  as 
the  objectives  of  the  law  with  respect  to  products  liability, 
then  it  is  most  inappropriate  to  apply  a  rule  which  permits 
an  injured  party  to  recover  twice  the  amount  of  his  actual  loss. 

Given  the  present  increase  in  the  availability  of 
collateral  benefits,  the  prospects  of  increased  benefits  with 
the  possible  institution  of  a  national  health  insurance 
program,  and  the  realization  that  it  is  inefficient  and  inequitable 
for  either  the  tortfeasor  or  his  victim  to  reap  a  windfall  from 

tort  litigation,  the  question  arises  as  to  who  will  benefit  from 

22 
the  amounts  received  from  the  collateral  source.     Since 

insurers  usually  have  subrogation  rights,  it  seems  only  important 

to  develop  a  mechanism  whereby  the  insurer  can  recover  benefits 

paid  from  the  victorious  plaintiff  or  to  permit  the  insurer  to 

be  joined  as  a  third-party  plaintiff.   In  practice,  however, 

23 

insurers  seem  to  exercise  their  subrogation  rights  rarely. 

Thus,  it  seems  that  there  is  even  less  justification 
for  continued  application  of  the  rule  in  the  products  liability 
sphere  than  in  other  areas  of  tort  law,  and  that  some  change 
in  present  practice  is  warranted. 

II. 

Assessment 
Modification  of  the  collateral  source  rule  is  a  feasible 
remedy.   Useful  models  for  such  a  modification  may  be  found  in 
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recent  medical  malpractice  legislation,  whereby  several  states 
have,  by  statute,  sought  to  prevent  double  recovery  by  an 
injured  party,  either  by  allowing  the  defendant  to  introduce 
evidence  of  collateral  source  benefits  or  by  mandating  a 
reduction  in  allowable  damages  by  the  amount  of  such  collateral 
source  recovery.   The  choice  of  methods  involves  a  policy 
decision  to  be  made  by  the  state  legislature.   To  the 
extent  that  predictability  is  a  goal,  the  latter  choice  is 
preferable. 

To  the  extent  that  the  collateral  source  rule  is  not 
consistent  with  the  theory  of  strict  liability  which  has 
gained  acceptance  in  the  products  liability  area,  its  elimina- 
tion or  modification  is  desirable.   From  a  legal  point  of  view, 
there  is  little  difference  between  the  two  methods.   With 
respect  to  social  policy,  it  is,  at  least,  possible  that  imple- 
mentation of  the  remedy  may  work  against  the  goal  of  encouraging 
persons  to  insure  themselves,  so  that  they  may  be  able  to 
bear  the  immediate  burdens  associated  with  an  injury,  irrespective 
of  possible  eventualities  in  tort  litigation. 

III. 
Models 
The  collateral  source  rule  suffered  its  strongest 
published  criticism  during  the  1960 's,  simultaneously  with 
the  strengthening  of  the  doctrine  of  strict  tort  liability 
for  injuries  caused  by  defective  products.   But  while  strict 
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liability  has  received  acceptance,    no  uniform  proposal  for 

modifying  the  collateral  source  rule  has  emerged. 

Subrogation  is  utilized  in  the  workers'  compensation 

25 

laws  of  all  50  states.     The  employer,  who  pays  the  premiums 

for  the  workers'  compensation  insurance  (and  passes  these 
costs  on  to  the  consuming  public) ,  is  subrogated  to  the  injured 
employee's  rights  against  any  third  party,  and  also,  often, 
to  the  amounts  paid  by  collateral  sources.  '"'   This  remedy  is 
well  established  in  the  law,  and  will  not  be  discussed  here. 

Recently  several  states  have  experimented  with 
different  approaches  to  the  problem,  in  the  areas  of  no-fault 
automobile  insurance  and  medical  malpractice.   These  have 
involved  a  more  direct  modification  of  the  rule,  either  calling 
for  deduction  of  some,  or  all,  such  benefits  from  the  award, 
or  by  making  changes  in  evidentiary  rules. 

In  the  no-fault  situation,  of  19  states  having  no-fault 

statutes  in  December  1974,  all  but  one,  Delaware,  had  a  provision 

27 
dealing  with  the  allocation  of  collateral  benefits.     One 

2  8 
state,  Georgia,    expressly  applies  the  collateral  source  rule. 

All  others  deducted,  by  statute,  from  proceeds  payable  to  the 

insured  by  his  insurer,  some  or  all  types  of  collateral  benefits. 

29 

Workers'  compensation  benefits  were  deducted  by  all  17  states 

30 
in  this  category.   Nine  states    also  deducted  various  combina- 
tions of  social  security,  medicare,  military  benefits  and  other 
government-provided  benefits.   One  state,  Michigan,  deducted 
all  benefits  provided  by  the  federal  or  any  state  government. 
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A  lack  of  uniformity  may  be  observed  in  this  area.   No  one  has 
yet  come  up  with  what  is  considered  a  satisfactory  solution 
to  the  problem  of  coordinating  no-fault  automobile  insurance 

benefits  with  the  various  collateral  sources.   The  problem 

31 
has  been  described  as  "intractable."     As  the  statutes 

prohibit  third  party  suits  under  no-fault,  the  collateral  source 

rule  and  its  evidentiary  corollary  do  not  apply.   In  this  sense, 

the  no-fault  situation  is  quite  different  from  the  products 

liability  situation.   No-fault  damages  are  insurance  proceeds, 

determined  by  contract,  payable  without  resort  to  legal  process. 

Operation  of  the  statutory  deductions  runs  to  the  insurer,  not 

to  the  trier  of  fact,  in  calculating  the  proper  amount  which 

the  injured  party  is  entitled  to  recover.   Despite  these 

differences,  it  is  instructive  to  note  that  no  state  deducts 

amounts  gratuitously  received  from  friends  or  associates,  or 

withdrawn  from  family  assets.   None  of  the  benefits  deducted 

fall  within  the  category  of  those  to  which  the  injured  party 

himself  has  contributed. 

A  more  analogous  situation  is  that  dealt  with  by  the 

recent  medical  malpractice  enactments.   In  1975,  six  states 

passed  medical  malpractice  legislation  containing  provisions 

which  address  the  collateral  benefits  problem.   Of  these, 

32 

four    approached  the  problem  in  the  manner  of  the  no-fault 

statutes — by'  statutorily  deducting  certain  amounts  from  the 
damages  to  be  awarded.   Of  these,  the  Iowa  statute  was  the  most 
extreme,  deducting  all  collateral  source  recovery  except 
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that  from  assets  of  the  claimant's  family.   It  provides  that: 

The  damages  awarded  shall  not  include  actual 
economic  losses  incurred  or  to  be  incurred 
in  the  future  by  the  claimant  by  reason  of  the 
personal  injury,  including  but  not  limited  to, 
the  cost  of  reasonable  and  necessary  medical 
care,  rehabilitation  services,  and  custodial 
care,  and  the  loss  of  services  and  loss  of 
earned  income  to  the  extent  that  those  losses 
are  replaced  or  are  indemnified  by  insurance, 
or  by  governmental,  employment,  or  service 
benefit  programs  or  from  any  other  source 

except  the  assets  of  the  claimant  or  of  the 

33 

members  of  the  claimant's  immediate  family. 

.  34  35 

The  Ohio    and  Tennessee    statutes  added  a  further  exception, 

that  of  privately  purchased  insurance.   The  Pennsylvania  statute 

is  similar  in  effect,  providing  that: 

The  loss  and  damages  awarded  under  this  act 
shall  be  reduced  by  any  public  collateral  source 
of  compensation  or  benefits. 

Although  the  term  "public  collateral  source"  is  not  defined, 

it  is  assumed  to  mean  all  nonprivate,  government  provided,  benefits 

The  remaining  two  states,  California  and  New  York,  took 

a  different  approach  and  changed  the  evidentiary  rule.   The 

New  York  statute  provides: 

In  any  action  for  medical  malpractice  where 
the  plaintiff  seeks  to  recover  for  the  cost 
of  medical  care,  custodial  care  or  rehabili- 
tation services,  loss  of  earnings  or  other 
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economic  loss,  evidence  shall  be  admissible 
for  consideration  by  the  trier  of  the 
facts  to  establish  that  any  such  cost  or 
expense  was  replaced  or  indemnified, 
in  whole  or  in  part  from  any  collateral  source 
such  as  insurance,  social  security  (except  those 
benefits  provided  under  title  XVIII  of  the 
social  security  act)  workmen's  compensation  or 
employee  benefit  programs,  except  such  collateral 
sources  entitled  by  law  to  liens  against  any 
recovery  of  the  plaintiff.   Such  evidence  shall 

be  accorded  such  weight  as  the  trier  of  the  facts 

37 

chooses  to  ascribe  to  it. 

To  this  framework,  the  California  statute  expressly  adds  a  pro- 
vision allowing  the  plaintiff  to  introduce  rebuttal  evidence: 

Where  the  defendant  elects  to  introduce  such 
evidence,  the  plaintiff  may  introduce  evidence 
of  any  amount  which  the  plaintiff  has  paid  or 
contributed  to  secure  his  right  to  any  insurance 

benefits  concerning  which  the  defendant  has 

3  8 
introduced  evidence. 

The  absence  of  a  similar  provision  in  the  New  York  act  probably 

does  not  preclude  a  New  York  defendant  from  introducing  rebuttal 

evidence. 

The  difference  in  these  approaches  is  striking. 

While  it  cannot  easily  be  determined  whether  any  substantial 

difference  in  the  amount  of  damages  awarded  by  juries  will  result, 

the  Iowa-Ohio-Pennsylvania-Tennessee  rule  is  certainly  more 

predictable.   To  be  sure,  it  represents  a  legislative  encroachment 

upon  the  integrity  of  the  jury,  which  the  California-New  York  rule 

attempts  to  preserve.   However,  it  may  be  argued  that,  as  the 
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system  strives  to  maximize  efficiency  in  resource  allocation, 
continued  resort  to  a  method  which  relies  on  the  sentiments 
of  the  jury  to  determine  the  appropriate  measures  of  damages 
is  misplaced.   In  terms  of  predictability  and  consistency  in 
allocation  of  collateral  benefits,  the  statutorily-mandated 
deduction  method  employed  by  Iowa,  Ohio,  Pennsylvania  and 
Tennessee  seems  preferable. 

As  with  other  proposed  modifications  of  tort  law 
in  the  field  of  products  liability,  the  elimination  of  the 
collateral  source  rule  exclusively  within  this  area  might 

encounter  equal  protection  problems.   While  this  matter  is 

39 

discussed  generally  elsewhere  in  this  report,    it  should  be 

noted  that  at  least  one  court  has  held  Ohio's  modification 
of  the  collateral  source  rule  in  medical  malpractice  cases  to 
arbitrarily  deprive  a  malpractice  victim  of  benefits  available 
to  others. 

IV. 
Economic  Impact 
Under  present  law,  it  appears  that,  with  respect 
to  medical  expenses,  the  accident  victim  is  being  compensated 
twice  the  amount  of  his  true  economic  costs.   From  the  victim's 
point  of  view,  it  may  be  true  that  he  has  received  what  amounts 
to  a  double  recovery,  at  least  with  respect  to  his  out-of- 
pocket  medical  expenses. 
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It  is  in  the  area  of  medical  expenses  that 
modification  of  the  collateral  source  rule  would  be  effective, 
since  relatively  few  persons  privately  insure  for  disability 
and  the  loss  of  future  earnings;  and  no  insurance  market 
exists  for  explicit  coverage  of  the  economic  losses  attendant  to 
pain  and  suffering.   However,  eliminating  this  apparent 
possibility  of  double  recovery  would  have  some  far-reaching 
implications . 

From  a  purely  "contractual"  point  of  view,  if 
individuals  are  willing  to  pay  the  premium  and  insurance 
carriers  are  willing  to  assume  the  risks  and  write  coverages 
which  do  not  exclude  such  double  recoveries,  there  seems 
to  be  no  reason  why  the  legal  system  should  restrict,  or 
eliminate,  such  free,  presumably  mutually  advantageous  ex- 
changes.  Premiums  and  coverages  will  reflect  the  costs  and 
benefits  expected  which  make  the  exchange  mutually  worthwhile 
to  both  the  insurance  carrier  and  the  insured.   More  importantly, 
if  the  accident  victim  secures  insurance  before  the  accident, 
in  anticipation  of  the  possibility  of  an  accident,  and  is  willing 
to  pay  for  such  coverage,  there  is  no  reason  to  deny  the  benefits 
of  his  foresight  and  financial  prudence. 

Given  the  risky  state  of  the  world,  the  likelihood 
of  being  accidentally  injured  by  a  product,  the  length  of 
time  required  to  recover  an  award  for  damages  under  the  present 
tort  law  system  and  the  temendous  uncertainty  surrounding  the 
size  of  such  awards,  it  appears  most  prudent  for  many  persons  to 
purchase  appropriate  accident  insurance  coverage,  if  for  no 
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other  reason  than  to  supplement  the  coverage  and  protection 
of  the  present  liability  system.   Elimination  of  collateral 
benefits  would  essentially  eliminate  the  incentives  individuals 
presently  have  to  purchase  additional,  supplementary  insurance 
coverage.   The  effect  is  much  the  same  as  the  "tax  effect"  of 
going  from  a  lump  sum  to  a  periodic  payment  system  with 
respect  to  damage  awards.   Elimination  of  the  collateral  source 
rule  would  effectively  place  a  tax  of  up  to  100%  on  secondary 
insurance  benefits. 

Moreover,  to  the  extent  that  the  reduction  or 
elimination  of  collateral  source  payments  and  recoveries 
reduces  the  damages  and  cost  assessments  payable  by  manu- 
facturers, the  economic  incentives  of  manufacturers  to  engage 
in  accident  prevention  and  avoidance,  by  designing  and  producing 
safer  products,  will  be  reduced.   Elimination  of  the  collateral 
source  rule,  which  amounts  to  allowing  manufacturers  to  use 
the  existence  of  other  sources  of  insurance  coverage  to  reduce 
an  accident  victim*  s  claim  for  recovery  of  economic  costs  is 
inappropriate.*  It  would,  on  balance,  lead   to  a  reduction  in 
the  incentives,  on  the  manufacturer's  part,  to  engage  in 
accident  prevention,  due  to  the  reduction  in  the  expected 
liability  exposure  of  the  manufacturer  accompanying  a  reduction 
or  elimination  of  collateral  source  payments. 

This  is  not  to  say  that  the  overall  level  of 
safety  and  accidents  would  necessarily  change  as  the  result 

*See  note,  page  i. 
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of  a  reduction  or  elimination  of  collateral  source  payments 
to  accident  victims.   The  sum  of  accident  costs  and  accident 
avoidance  costs  may  indeed  remain  unchanged  with  repeal 
of  the  collateral  source  rule.   As  such,  there  may  be  no 
net  change  in  "safety  incentives"  or  in  the  level  of  safety 
in  the  economy.   If  manufacturers  did,  in  fact,  reduce  the 
safety  of  products,  as  the  result  of  the  repeal  of  the 
collateral  source  rule,  the  probability  of  accidents  occurring 
would  rise   correspondingly.   Expected  accident  costs  would 
increase,  as  would  the  full  economic  price  plus  the  expected 
accident  cost  associated  with  the  particular  product. 
Whether  the  nominal  price  of  products  would  decline  correspond- 
ingly depends  on  the  nature  of  the  particular  markets  involved. 

In  either  case,  what  consumers  would  seek  in  a 
situation  where  collateral  source  benefits  had  been  eliminated 
is  to  purchase  those  products  whose  full  economic  cost  was 
least,  for  any  given  product  category.   Where  the  full  economic 
price  included  the  expected  cost  of  accidents,  what  the 
reduction  or  elimination  of  the  collateral  source  rule  definitely 
would  do  is  to  limit  how  consumers  are  able  to  best  accommodate 
and  bear  the  economic  burden  and  risk  of  expected  accident 
costs.   Elimination  of  the  private  insurance  means  of  dealing 
with  this  risk  is  likely  to  lead  to  higher  prices  for  products, 
and  correspondingly  less  demand  by  consumers  and  less  production 
by  manufacturers. 
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14.  James,  "Social  Insurance  and  Tort  Liability,"  27  N.Y.  U.  L.  Rev.  537,  549  (1952). 
For  example,  it  has  been  suggested  that  awarding  attorneys'  fees  to  a  successful 
party  would  be  a  direct  solution  to  the  problem.   Note,  "Unreason  in  the  Law  of 
Damages:   The  Collateral  Source  Rule,"  77  Harv.  L.  Rev.  741,  750  (1964). 
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32.  Id.  at  400-01. 
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by  the  claimant  by  reason  of  the  personal  injury, 
including,  but  not  limited  to  cost  of  reasonable 
and  necessary  medical  care,  rehabilitation  ser- 
vices, and  custodial  care,  loss  of  services  and 
loss  of  earned  income,  but  only  to  the  extent 
that  such  costs  are  not  paid  or  payable  and  such 
losses  are  not  replaced,  or  indemnified  in  whole 
or  in  part,  by  insurance  provided  by  an  employer 
either  governmental  or  private,  by  social  security 
benefits,  service  benefit  programs,  unemployment 
benefits,  or  any  other  source  except  the  assets 
of  the  claimants  or  of  the  members  of  the  claimants' 
immediate  family  and  insurance  purchased  in  whole 
or  in  part,  privately  and  individually. 
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(5)       Periodic   Payments 
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PERIODIC  PAYMENTS 

I. 

Introduction 


In  a  tort  action  in  which  the  plaintiff  establishes 
personal  injury,  he  is  permitted  to  recover  damage  for  cer- 
tain losses  resulting  from  his  injury.    There  are  three 

elements  of  damages  which  are  generally  recoverable:   (1) 

2  3 

loss  of  earning  capacity;    (2)  medical  expenses  incurred; 

4 
and  (3)  losses  resulting  from  pain  and  suffering.    If  the 

effects  of  the  injury  are  more  than  temporary,  the  plaintiff 
may  suffer  losses  of  each  type  in  the  future.   However,  un- 
der long-established  practice,  the  trier  of  fact  must  make 

5 
a  lump  sum  award  of  damages  at  the  time  of  trial.    There- 
fore, in  cases  where  future  losses  are  evident,  the  lump  sum 
calculation  must  obviously  be  determined  through  a  number  of 
speculative  exercises.    It  has  been  suggested  that  a  system 
whereby  loss  payment  is  made  on  a  periodic  basis  would  be 
preferable  to  the  present  system.   As  it  now  stands,  where 
impairment  of  future  earning  capacity  is  claimed,  the  amount 
of  damages  will  depend  upon  the  probable  length  of  time 
for  which  the  injury  will  continue.   If  the  trier  of  fact 

determines  that  the  injury  is  permanent,  then  the  plaintiff's 

7 
life  expectancy  is  a  material  consideration.    The  trier  of 

fact  must,  therefore,  form  an  estimate  of  the  plaintiff's 
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life  duration  by  means  of  such  imprecise  aids  as  expert 

8  9 

medical  testimony   and  mortality  tables.    Additionally,  in 

attempting  to  predict  future  earning  capacity,  the  trier 
of  fact  must  speculate  as  to  the  extent  the  injury  will  pre- 
vent the  plaintiff  from  earning  income  in  the  future. 

Similarly,  in  determining  the  likelihood  and  amount 
of  future  medical  expenses,  the  trier  of  fact  must  rely 
primarily  on  expert  testimony  in  reaching  a  damage  estimate. 
The  plaintiff  is  permitted  to  recover  for  future  medical 
expenses  which  are  foreseeable  at  the  time  of  trial  as  being 
reasonably  necessary.     Such  a  standard  obviously  rests, 
in  large  part,  upon  conjecture. 

As  in  the  case  of  future  earnings  loss  and  medical 
expenses,  the  assessment  of  damages  for  future  pain  and  suf- 
fering must  be  determined  by  reference  to  the  plaintiff's 
estimated  life  expectancy.   Furthermore,  the  trier  of  fact 
must  consider  the  probability  of  future  increases  or  decreases 
in  the  amount  of  pain  and  suffering  which  might  be  experienced 
by  the  plaintiff.   Such  variables  add  an  additional  element 
of  conjecture  to  the  already  arbitrary  process  of  translating 
pain  and  suffering  into  a  monetary  award. 

In  addition  to  making  the  assessment  of  future  damages 
a  largely  speculative  exercise,  the  practice  of  awarding  damages 
in  a  lump  sum  presents  complex  problems  of  computation.   Since 
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damages  for  future  losses  are  paid  in  one  accumulated  award 
instead  of  being  received  as  they  become  due,  the  jury  must, 
upon  the  defendant's  request,  reduce  the  amount  of  the  award 
to  present  value.     Such  a  reduction  is  based  on  the  assump- 
tion that  the  plaintiff  can  safely  invest  the  reduced  lump 
sum  and  recover  the  full  amount  of  damages  over  the  projected 
loss  period.   In  arriving  at  a  reduced  award,  the  jury  must 
determine  the  estimated  loss  period — as  in  the  assessment  of 

future  damages — and  the  average  monthly  or  annual  losses 

12 

during  this  period.     Then,  applying  a  complex  formula  in 

which  a  given  interest  rate  is  assumed  for  the  loss  period, 

13 
a  lump  sum  award,  reduced  to  present  value,  is  arrived  at. 

It  should  also  be  noted  that  awards  are  tax  exempt,  a  fact 

which  may  not  be  fully  appreciated  by  the  jury.   Considering 

the  understandable  jury  confusion  which  this  process  creates, 

and  the  imprecise  nature  of  the  factors  employed  in  the  com- 

14 
putation,    the  entire  procedure  is  subject  to  uncertainty 

A  U        15 

and  abuse. 

Moreover,  the  lump  sum  procedure  may  create  an  addi- 
tional, personal  difficulty  for  the  plaintiff.   Many  plaintiffs 
are,  no  doubt,  ill-equipped  to  deal  with  a  relatively  sub- 
stantial sum  of  money  in  a  financially  responsible  way,  and 

they  may,  therefore,  not  adequately  provide  for  their  future 

lfi 
needs.     By  awarding  the  plaintiff  an  amount  which  includes 

his  total  compensation  for  any  future  losses,  the  lump  sum 
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procedure  increases  the  likelihood  that  such  an  unfortunate 
eventuality  will  occur. 

In  view  of  the  very  serious  problems  associated  with 
the  lump  sum  system  of  damage  awards,  consideration  of  a 
periodic  payment  system  is  warranted.   An  examination  of  the 
relevant  aspects  of  state  workers1  compensation  laws  provides 
an  opportunity  to  determine  the  extent  to  which  the  periodic 
payment  system  might  eliminate  or  alleviate  the  aforementioned 
problems.   Consideration  will  also  be  given  to  the  added 
administrative  impact  which  such  a  system  might  entail. 

II. 
Assessment 

The  lump  sum  award  device  now  utilized  in  the  tort  re- 
covery system,  which  includes,  of  course,  products  liability 
litigation,  does  feature  elements  of  imprecise  assessment 
and  inaccurate  estimation  which  may  confuse  juries  and  re- 
sult in  awards  which  do  not  properly  reflect  either  necessary 
compensation  or  actual  damage  for  which  a  defendant  is  liable. 
A  system  of  periodic  payments,  modeled  after  the  benefit  allo- 
cation provisions  of  worker's  compensation,  would  have  the 
effect  of  providing  compensation  which  more  accurately  mirrors 
actual  loss.   However,  such  a  system  can  be  seen  as  providing 
a  windfall  to  wrongdoers  and  as  penalizing  injured  plaintiffs, 
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a  situation  which  may  not  be  considered  just  in  the  absence 
of  the  quid  pro  quo  element  which  serves  as  justification 
for  the  workmen's  compensation  scenario.   Moreover,  the   im- 
plementation of  this  proposal  may  well  create  practical  and 
administrative  burdens  upon  the  already  heavily  burdened 
court  system. 

III. 
Model 

Workers'  compensation  laws  were  enacted  at  the  beginning 

of  the  2  0th  century   to  remedy  the  shortcomings  of  common 

17 
law  handling  of  work-related  injuries.     Although  the  acts 

of  the  individual  states  vary  in  certain  respects,  the  typical 

18 
workers'  compensation  law  has  six  major  features:     (1)  the 

employee  is  automatically  entitled  to  certain  benefits  when 

he  suffers  a  personal  injury  by  accident  arising  out  of,  and 

in  the  course  of,  employment;   (2)  the  concept  of  fault  on  the 

part  of  either  the  employer  or  employee  is  largely  irrelevant; 

(3)  the  benefits  to  which  the  employee  is  entitled  include 
the  periodic  payment  of  cash-wage  benefits  at  generally  one- 
half  to  two-thirds  of  his  average  weekly  salary,  and  compensa- 
tion for  medical  expenses  incurred;   (4)  the  employee  for- 
feits any  common  law  right  to  sue  the  employer  for  his  injury; 

(5)  administration  is  conducted  by  a  state  administrative 
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commission;  and  (6)  the  employer  is  required  to  obtain  lia- 
bility insurance  through  private  insurance,  self-insurance, 
or,  in  some  states,  a  state  fund.   The  present  discussion 
will  focus  on  the  procedural  features  of  the  workers'  com- 
pensation statutes  as  these  features  relate  to  the  payment 

19 
of  benefits  to  the  injured  employee. 

When  an  employee  suffers  personal  injury  from  an  acci- 
dent arising  out  of,  and  in  the  course  of,  employment,  he 
is  entitled  to  receive  compensation  to  the  extent  that  the  in- 
jury creates  a  "disability."   Disability  is  defined  as  the 

20 
impairment  in  earning  capacity  resulting  from  the  injury 

and,  used  in  this  sense,  it  is  closely  analogous  to  the  tort 

21 
concept  of  loss  of  earning  capacity.     Under  workers'  com- 
pensation statutes,  the  amount  of  the  disability  benefits 
received  is  determined  by  the  interaction  of  two  factors — 

the  extent  to  which  the  employee's  earning  capacity  has  been 

22 

impaired  and  his  "average  weekly  wage"  prior  to  the  injury. 

The  disability  is  grouped,  for  administrative  convenience, 
into  one  of  four  classifications,  depending  upon  the  serious- 
ness of  the  impairment:   (1)  "permanent  total  disability" 
where  the  tribunal  determines  that  the  employee  is  permanently 
prevented  from  earning  any  income;   (2)  "temporary  total 
disability,"  where  the  employee  is  temporarily  prevented 
from  earning  any  income;   (3)  "permanent  partial   disability" 
where  the  employee  is  permanently  prevented  from  earning  as 
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much  income  as  he  earned  before  the  injury;  and  (4)  "temporary 
partial  disability"  where  the  employee  is  temporarily  pre- 
vented from  earning  as  much  income  as  he  earned  before  the 

23 
injury  occurred.     The  assignment  to  a  disability  classifica- 
tion determines  the  percentage  of  the  employee's  "average 

weekly  wage"  which  he  may  receive  as  benefits  and  the  dura- 

24 
tion  of  the  periodic  payments.     Payments  made  pursuant 

to  "permanent  partial  disability"  and  "temporary  partial  dis- 
ability" classifications  are  made  for  a  specified  number  of 
payment  periods   only.   In  contrast,  where  the  disability  is 
determined  to  be  "permanent  total"  or  "temporary  total," 
the  payments  are  made  periodically  during  the  continuance 
of  the  disability. 

Obviously,  in  reaching  a  determination  as  to  the  proper 
disability  classification,  the  tribunal  must  often  speculate 
about  the  seriousness  of  the  impairment.   A  decision  is- 
reached  on  the  basis  of  medical  estimates  of  the  seriousness 
of  the  injury,  evaluations  of  the  effect  of  the  injury  upon 
the  employee's  earning  capacity,  and  predictions  regarding 

the  prospective  improvement  or  deterioration  of  the  employee's 

25 

condition.     Therefore,  the  initial  determination  of  the 

disability  is  certainly  based,  in  large  part,  on  conjecture. 

However,  in  recognition  of  this  fact,  the  workers' 
compensation  statutes  provide  a  mechanism  for  correcting  an 
originally  erroneous  estimate  as  to  the  extent  of  the  employee' 
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disability.   In  all  states,  there  is  some  provision  for 
reopening  and  modifying  awards.     Since  the  award  is  provided 
in  the  form  of  periodic  payments  over  a  specified  maximum 
period,  or  during  the  continuation  of  the  disability,  the 
commission  can  reopen  a  case  and  increase,  decrease,  revive 

or  terminate  payments  according  to  the  employee's  changed 

27 

condition.     This  procedural  flexibility  greatly  reduces 

the  potential  for  error  inherent  in  the  initial  disability 

2  8 
estimate . 

While  the  device  of  continuing  jurisdiction  to  permit 

reopening  cases  more  closely  insures  that  disability  awards 

will  be  accurate,  there  are  significant  administrative  and 

29 
practical  difficulties  involved  in  such  extended  supervision. 

The  most  significant  administrative  problem  may  be  identified 

as  the  burden  of  maintaining  the  full  case  records  of  all 

claimants  who  have  received  any  kind  of  award,  in  view  of 

30 
the  possibility  of  a  future  reopening.     Furthermore,  practi- 
cal problems  of  proof  are  presented  where  a  case  is  reopened 
years  after  the  injury  occurred,  owing  to  the  extreme  diffi- 
culty of  determining  the  relationship  between  the  original 

31 

injury  and  the  present  aggravated  condition.     Moreover, 

since  insurance  companies  must  establish  reserves  to  meet 
future  liabilities,  the  indefinite  reopening  of  cases  greatly 
interferes  with  their  ability  to  calculate  such  reserves. 
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In  view  of  these  difficulties,  most  states  have  estab- 

32 
lished  severe  limitations  on  the  power  to  reopen  cases. 

These  limitations  fall  into  three  groups.   Some  states  limit 

33 
modifications  to  a  specified  period  after  the  accident   or 

34 
award.     Others  limit  continuing  jurisdiction  to  the  dura- 

.  .  .  35 

tion  of  the  initial  award.     The  remaining  states  limit  the 

power  to  reopen  to  a  specified  number  of  months  or  years 

3  fi 
after  the  final  periodic  payment  is  made.     Clearly,  the 

optimal  accommodation  of  the  countervailing  policies  of  accu- 
rate awards  and  administrative  convenience  is  presented  by 
a  limitation  on  reopening  which  permits  a  large  percentage 
of  claims  to  be  adjusted  without  producing  an  undue  adminis- 
trative burden.   Professor  Dodd's  noted  study  of  compensation 

administration  in  New  York  provides  considerable  guidance 

37 
in  this  regard.     Based  upon  the  number  of  cases  reopened 

and  closed  again  for  the  period  ending  in  1931,  Dodd  dis- 
covered that  the  largest  number  of  reopened  cases  involved 

38 
accidents  which  had  occurred  within  the  previous  two  years, 

and  the  vast  majority  of  cases  involved  accidents  which  had 

39 
occurred  within  five  years  of  the  reopening.     Also,  the 

need  for  modification  of  awards  was  highlighted  by  the  fact 

that  close  to  $1  million  in  additional  compensation  was  awarded 

40 
in  the  reopened  cases.     This  information  led  Dodd  to  conclude 

that  a  limitation  on  continuing  jurisdiction  to  one  year 


165 


after  the  accident  would  definitely  be  too  short,  and  even 

a  five-year  term  would  cut  off  a  large  number  of  employees 

41 
with  valid  claims. 

The  examination  of  workers'  compensation  provisions 

for  periodic  payments  of  benefits  and  continuing  jurisdiction 

over  awards  indicates  that  this  system  greatly  reduces  the 

probability  that  such  awards  will  be  inaccurate.   Although 

this  discussion  has  focused  on  disability  benefits,  it  is 

important  to  realize  that  the  same  general  procedure  is  followed 

42 

in  awarding  medical  benefits. 

IV. 
The  Proposed  Remedy 

Since  damages  in  personal  injury  tort  actions  are 

based  in  part,  upon  the  plaintiff's  loss  of  earning  capacity 

43 
and  medical  expenses  incurred,    the  procedure  followed  in 

workers'  compensation  cases  can  arguably  be  employed  in  per- 

44 
sonal  injury  cases  to  produce  more  accurate  awards.     If 

a  continuing  jurisdiction  procedure  were  implemented,  juries 
would  no  longer  have  to  speculate  as  to  future  medical  ex- 
penses.  Instead,  the  defendant  would  be  required  to  pay 
reasonable  expenses  as  they  became  due.   Furthermore,  if  a 
plaintiff's  condition  unexpectedly  improved  or  worsened,  and 
his  earning  capacity  thereby  radically  changed,  the  case 
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could  be  reopened  and  the  plaintiff's  periodic  award  could 
be  modified  accordingly. 

The  added  administrative  burden  which  a  continuing 
jurisdiction  procedure  would  entail  could  be  minimized  by 
imposing  a  limitation  period  on  the  reopening  of  cases 
and  modification  of  awards.   After  some  experience  with  the 

procedure,  the  limitation  period  could  be  adjusted  to 

45 
reflect  a  tolerable  level  of  administrative  costs. 

46 
As  with  workers '  compensation  claims ,    the 

periodic  payment  of  damages  could  be  secured  on  the  basis 

of  the  defendant's  liability  insurance.   The  payment  plan 

could  be  easily  implemented  in  an  area  such  as  products 

liability  litigation  where  the  defendant-manufacturer  would 

likely  have  liability  insurance.   Where  an  insurance  scheme 

prevailed,  the  necessity  for  court  supervision  of  periodic 

47 
payments  would  be  greatly  minimized.     However,  the  application 

of  periodic  payment  procedures  to  the  judicial  sphere 

could  not  be  left  to  the  control  of  an  interested  party  or 

its  insurer.   Even  a  system  which  imposed  time  limitations 

on  reopening  or  adjusting  awards  would  still  require  the 

establishment  of  an  adjudicative  body  in  the  judicial  branch 

to  approximate  the  functions  of  the  state  workers'  compensation 

boards . 
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V. 


Economic  Impact 


The  economic  losses  attendant  a  product  related 
injury  are  of  three  distinct  kinds:   explicit-out-of-pocket 
expenses  related  to  medical  outlays,  reduced  or  perhaps 
eliminated  earning  capacity  and  pain  and  suffering.   The 
first  of  these  is  easy  to  measure,  and  obvious.   The  second, 
because  it  is  an  opportunity  cost,  is  somewhat  more  difficult 
to  measure,  but  the  measurement  problems  are  clearly 
manageable.   The  third  cost  category  is  less  obvious  and 
certainly  much  more  difficult  both  to  conceptualize  and  to 
measure  with  any  degree  of  accuracy. 

Proposals  for  converting  the  presently  used  method 
of  paying  an  accident  victim  a  lump  sum  damages  award  to 
a  periodic  payment  scheme  often  implicitly  confuse  these 
three  elements  of  economic  costs  and  overlook  the  likely 
effects  of  such  a  modification  in  payment  method.   The  lump 
sum  payment  to  accident  victims  is  arrived  at  by  discounting 
to  their  present  economic  value  the  future  stream  of  earnings 
the  victim  would  have  received,  if  he  had  not  been  injured. 
There  is  no  question  that  such  a  calculation  involves 
estimates  of  future  earnings,  and  the  choice  of  an 
appropriate  discount  or  interest  rate. 
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Changing  from  a  lump  sum  payment  system  to  a 
periodic  payment  system  does  address,  but  does  not  eliminate 
either  of  these  estimation  or  calculation  problems.   It 
simply  reduces  the  period  for  which  the  calculation  is 
made,  for  example,  one  year.   However,  it  correspondingly 
requires  that  the  calculation  be  redone  each  year  for  an 
indefinite  length  of  time. 

The  market  rate  of  interest,  which  is  the 
appropriate  discount  rate  to  use,  actually  is  made  up  of 
two  components:   a  "real"  rate  of  interest  and  an  implicit 
factor  reflecting  the  anticipated  rate  of  inflation.   In 
order  to  account  for  the  effect  of  inflation  on  the  real 
value  or  purchasing  power  of  the  lump  sum  award  given 
accident  victims,  the  correct  calculation  in  discounting 
the  future  earnings  stream  would  be  to  use  only  the  real 
rate  of  interest  as  a  discount  factor.   The  latter  is  the 
nominal  rate  minus  the  inflation  factor.   This  would  result 
in  victims   actually  receiving  higher  nominal  damage  awards, 
but  would  be  equivalent  to  the  nominal  dollars  the  victim 
would  have  received,  if  he  had  earned  his  salary  or  wages 
over  time. 

Lump  sum  damage  awards  are  therefore  preferable, 
from  an  economic  point  of  view,  to  periodic  payments  for 
two  reasons:   (1)  The  administrative  costs  related  to 
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periodic  payments  are  clearly  much  higher.*  Therefore, 
this  system  of  payment  would  be  less  economically  efficient 
(2)  More  importantly,  a  periodic  payment  system  would,  in 
effect,  levy  a  100%  tax  on  earned  income.   That  is  to  say, 
if  the  periodic  payment  is  stopped,  if  and  when  the 
accident  victim  regains  his  health  and  goes  back  to  work, 
the  effective  tax  of  such  a  system  (on  earnings)  is  100%. 
The  disincentives  to  work,  which  the  coupling  of  receipt  of 
damage  payments  to  continued  disability  would  introduce, 
would  be  most  significant. 


*See  note,  page  i. 


170 


NOTES 


1.  See  generally  Dobbs ,  Remedies,  §  8.1  (1973);  McCormick,  Law  of  Damages,  §§  86- 

90  (1935)  . 

2.  See,  e.g. ,  Grant  v.  Thomas,  254  Iowa  581,  118  N.W.2d  545  (1962);  Woodward  v. 
City  ol:  Waterbury,  113  Conn.  457,  155  A.  825  (1931). 

3.  See ,  e.g. ,  Bonczkiewicz  v.  Merberg  Wrecking  Corp.,  148  Conn.  573,  172  A. 2d 
917  (1961);  Howard  v.  Hall,  112  Ga.  App.  247,  145  S.E.2d  70  (1965). 

4.  See,  e.g. ,  Hargis  v.  Knoxville  Power  Co. ,  175  N.C.  31,  94  S.E.  702  (1917); 
Massman  v.  City  of  Philadelphia,  430  Pa.  99,  241  A. 2d  921  (1968). 

5.  See  Dobbs,  supra,  note, 1  at  5  70;  cf.  Slater  v.  Mexican  National  Ry. ,  19  4  U.S 
120  (1904). 

6.  One  commentator  has  observed  that: 

The  first  point  that  impresses  is  simply  how 
difficult  the  job  [of  determining  damages]  really 
is.   The  jury  almost  always  is  asked  to  reach 
decision  on  imperfect,  incomplete  and  con- 
flicting evidence.   And  to  a  stunning  degree 
this  is  true  where  future  damages  are  claimed 
in  the  personal  injury  action.   Here  the  jury 
is  asked  to  guess  the  future. 

Kalven,  "The  Jury,  the  Law,  and  the  Personal  Injury  Damage  Award,"  19  Ohio  St. 
L.  J.  158,  165  (1958)  . 

7.  See,  e.g. ,  Louisville,  N.A.  &  C.  Ry.  v.  Miller,  141  Ind.  533,  37  N.E.  343 
(1895);  MacGregor  v.  Rhode  Island  Co.,  27  R.I.  85,  60  A.  761  (1905). 

8.  Fournier  v.  Zinn,  257  Mass.  575,  154  N.E.  268  (1926). 

9.  See,  e.g. ,  Louisville  &  N.  R.R.  v.  Thompson's  Administrator,  217  Ky.  21,  288 
S.W.  761  (1926);  Garton  v.  Powers,  252  Mich.  442,  233  N.W.  373  (1930). 

10.  See,  e.g. ,  Denver  Co.  v.  Morgan,  66  Colo.  565,  185  P.  339  (1919);  Sotebier  v. 
St.  Louis  Transit  Co.,  203  Mo.  702,  102  S.W.  651  (1907). 

11.  Only  pecuniary  losses  are  so  reduced.   Therefore,  damages  for  future  pain 
and  suffering  are  made  without  reduction.   See  United  States  v.  Hame  Hayashi, 
282  F.2d  599  (9th  Cir.  1960);  Porter  v.  Funkhouser,  79  Nev.  273,  382  P. 2d 
216  (1963). 

12.  See  Dobbs,  supra  note  1,  §  8.7. 

13.  Thus,  it  is  said  that: 

[T]he  aim  is  to  award  a  sum  of  money  which  can, 
as  capital,  produce  [the  average  annual  loss] 
by  using  both  the  interest  it  draws  and  by  using 
the  captial  sum  itself  so  that  at  the  end  of  the 
loss  period  neither  principle  nor  interest  is 
left  remaining. 

Id.  at  570. 

14.  Imprecise  factors  include  the  loss  period,  the  average  annual  loss,  and  the 
assumed  rate  of  interest  for  the  loss  period. 

15.  Plaintiffs'  lawyers  will,  of  course,  argue  for  a  long  loss  period  and  a  low 
assumed  interest  rate.   Defendants'  lawyers  will  argue  to  the  contrary. 

16.  The  fear  that  persons  awarded  lump  sum  payments  might  not  adequately  provide 
for  their  future  needs  was  a  motivating  factor  behind  the  decision  to  imple- 
ment a  periodic  payment  system  in  workers'  compensation  acts.   See  Somers 
and  Somers,  Workmen's  Compensation,  159-163  (1954). 
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17.  See  generally  1  A.  Larson,  The  Law  of  Workmen's  Compensation,  §§  4,  et  seq.  and 
5,  et  seq.  (19  72) ;  Report  of  the  National  Commission  on  State  Workmen's  Compensa- 
tion Laws,  at  33-35  (1972). 

18.  See  1  Larson,  supra   note  17,  §  1.10. 

19.  Unless  otherwise  noted,  statements  regarding  the  general  features  of  workers' 
compensation  laws  are  made  with  reference  to  the  provisions  existing  in  a  ma- 
jority of  jurisdictions. 

20.  One  authority  has  stated: 

The  primary  ingredient  in  disability  is  not  medi- 
cal impairment  as  such  but  loss  of  earning  ca- 
pacity related  to  that  impairment. 

2  A.  Larson,  supra  note  17,  §  57.10  at  10-10. 

21.  See  text  accompanying  notes  7-9  supra.   However,  the  method  of  computing  earning 
capacity  used  in  the  workers'  compensation  context  differs  from  that  used  in  a 
tort  action.   See  text  accompanying  notes  22-24  infra. 

22.  See,  e.g. ,  Toland  v.  Murphy  Bros.,  172  Pa.  Super.  484,  94  A. 2d  156  (1953);  New- 
berry v.  Youngs,  163  Neb.  397,  80  N.W.2d  165  (1956).   See  66  N.Y.  Jur.  "Workmen's 
Compensation,"  §§  742-52. 

23.  See  2A    Larson,  supra  note  17,  §  57.10. 

24.  See,  e.g. ,  N.Y.  Workmen's  Compensation  Law  §  15  (1922,  as  amended  1974). 

25.  See  Malone ,  "Total  Disability  Evaluation  Under  the  Louisiana  Compensation  Act," 
20  La.  L.  Rev.  486,  501  (1960). 

26.  See  3  Larson,  supra   note  17,  §  81. 

27.  See,  e.g. ,  Stimburis  v.  Leviton  Manufacturing  Co.,  5  N.Y. 2d  360,  157  N.E.2d 

621  (1959);  Schaefer  v.  Buffalo  Steel  Car  Co. ,  250  N.Y.  507,  166  N.E.  183  (1929). 

28.  It  has  been  pointed  out  that: 

During  the  life  of  an  award,  continuing  juris- 
diction of  the  compensation  authorities  normally 
exists  for  the  purpose  of  seeing  that  payments 
are  made,  and  it  is  natural  that  the  period  of 
the  award  should  largely  be  the  basis  also  for 
a  continuing  control  in  order  to  vary  the  amount  of 
payment  to  correspond  with  increased  or  diminished 
earning  power  of  the  injured  employee. 

Dodd,  Administration  of  Workmen's  Compensation  19  7  (19  36)  . 

29.  See  3  Larson,  supra  note  17,  §  81;  Dodd,  supra   note, 28  at  202-03. 

30.  In  his  exhaustive  study  of  workers'  compensation  administration,  Dodd  reported  a 
situation  (as  of  1936)  in  two  unlimited  jurisdiction  states: 

Officials  in  both  New  York  and  Massachusetts  com- 
plain of  the  accumulation  of  case  records  which 
must  be  preserved  in  their  offices  because  of 
the  possibility  of  being  reopened  at  a  later  date; 
and  space  is  at  a  premium  in  most  compensation 
bureaus . 

Dodd,  supra  note  28,  at  20  3. 

31.  See ,  e.g.,  Metropolitan  Casualty  Insurance  Co.  v.  Industrial  Commission,  260  Wis. 
298,  50  N.W.2d  399  (1951)  . 
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32.  Eight  states  still  permit  unlimited,  continuing  jurisdiction.   Even  these  states 
qualify  the  right  to  reopen,  however.  For  example,  the  Delaware  law  contains  a 
provision  that  modifications  not  be  made  more  frequently  than  once  every  six 
months.   See  3  Larson,  supra  note  17,  §  81.20,  n.  80  at  15-472. 

33.  See,  e.g. ,  Cal.  Labor  Code  §  5410  (1955)  . 

34.  See,  e.g. ,  111.  Rev.  Stat.  Ch.  48,  §  156(h)  (1969). 

35.  See,  e.g. ,  Conn.  Gen.  Stat.  Ann.  §  31-166  (1958). 

36.  See,  e.g. ,  Ga.  Code  Ann.  §  114-709  (1956). 

37.  See  Dodd,  supra  note  28, at  203-06. 

38.  Of  the  total  of  2661  cases,  1002  involved  accidents  which  occurred  within  two 
years  of  the  reopening.   Id.  at  205. 

39.  Fully  2456  cases,  or  92%  of  the  total  number  involved  accidents  which  occurred 
within  five  years  of  the  reopening.   Id.  at  204. 

40.  Id.  at  205. 

41.  Id. 

42.  Under  every  state  statute,  the  employee  is  entitled  to  receive  medical  and  hospi- 
tal benefits.   Typically,  the  employer  is  required  to  furnish  all  needed  medical 
services  and,  only  upon  his  failure  to  do  so,  can  the  employee  incur  such  expenses 
on  his  own  behalf.   Generally,  the  employer  has  a  continuing  duty  during  the 
course  of  the  disability  to  provide  medical  services  as  they  become  necessary. 
However,  application  for  additional  benefits  is  generally  subject  to  the  same 
time  limitation  as  is  the  reopening  of  awards  generally.   See  2  Larson,  supra 
note  17,  §§  61,  et  seq. 

4  3.   See  text  accompanying  notes  1-10. 

44.  Since  pain  and  suffering  is  not  an  element  of  recovery  under  workers'  compensation 
statutes,  no  procedural  analogy  to  this  aspect  of  personal  injury  tort  action 

is  available.   It  seems,  however,  that,  since  pain  and  suffering  is  not  based 
upon  any  objective  pecuniary  loss,  but  rather  upon  the  plaintiff's  subjective 
state,  any  continuing  jurisdiction  over  the  condition  would  be  highly  impractical. 
Since  the  plaintiff  would  effectively  be  the  sole  judge  of  his  condition,  cases 
for  pain  and  suffering  would  only  be  reopened  where  an  increase  in  payment  was 
requested.   Due  to  these  practical  problems,  the  present  system  of  awarding  an 
initial  lump  sum  payment  seems  more  appropriate. 

Furthermore,  since  pain  and  suffering  awards  often  constitute  the  largest  com- 
ponent of  recovery,  a  lump  sum  payment  would  minimize  the  adverse  impact  upon 
the  contingent  fee  system  which  might  result  if  a  periodic  payment  system  were 
instituted.   Under  a  combined  system,  the  plaintiff's  needs  would  be  adequately 
compensated  by  the  period  payments  for  loss  of  earning  capacity  and  medical 
expenses  incurred,  and  his  attorney's  contingent  fee  could  be  obtained  from  the 
lump  sum  award  for  pain  and  suffering.   For  a  fuller  treatment  of  the  relationship 
between  attorneys'  fees  and  pain  and  suffering  awards  see  the  analysis  of  attor- 
neys' fees. 

45.  For  example.  New  York  was,  at  one  time,  an  unlimited  jurisdiction  state.   Due 
to  the  administrative  inconvenience  which  was  created,  jurisdiction  was  sub- 
sequently limited  to  a  period  of  18  years  from  the  date  of  the  injury  or  8  years 
from  the  date  of  the  last  payment.   N.Y.  Workmen's  Comp.  Law  §  12  3  (as  amended 
1946).   See  also  66  N.Y.  Jur.  "Workmen's  Compensation"  §  822. 

46.  See  Supplemental  Studies  for  the  National  Commission  on  State  Workmen's  Compen- 
sation Laws ,  at  31-33  (1973). 

47.  A  periodic  payment  plan  would  obviously  be  harder  to  enforce  where  the  defendant 
was  an  uninsured  individual.   In  such  a  case,  the  court  would  have  to  use  its 
contempt  powers  to  secure  payment  from  a  defaulting  defendant.   Due  to  the  obvious 
burden  upon  the  courts  which  this  situation  would  create,  it  might  be  advisable 

to  implement  a  periodic  payment  schedule  only  where  the  defendant  has  the  neces- 
sary liability  insurance. 
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